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No. 5968. ! 

Marcia Webb Dort, Administratrix, &c., Appellant, 

vs. 

Guy T. Helvering, Commissioner of Interna^ Revenue, 

And No. 5969. j 

Guy T. Helvering, Commissioner of Internal Revenue, 

Appellant, 

vs. 

Marcia Webb Dort, Administratrix, j&c. 
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Docket No. 44735. 


The Union Trust Company, Executor of the! Will of J. 
Dallas Dort, Deceased, Amended Title to j Read, The 
Union Guardian Trust Company, Executor t>f the Will 
of J. Dallas Dort, Deceased, See Order of [4/2/31, Pe¬ 
titioner, 

v. 

i 

i 

Commissioner of Internal Revenue, Respondent. 

! 

Appearances: I 

For Taxpayer: Wm. P. Smith, Esq., John C. pvans, Esq. 
For Comm’r: L. S. Pendleton, Esq. 


Docket Entries. 


1929. 


May 27. Petition received and filed. Taxpayer notified. 

(Fee paid.) j 

“ 28. Copy of petition served on General Counsel. 

Jul. 3. Answer filed by General Counsel. 

4 4 8. Copy served on taxpayer, assigned to General 

Calendar. 
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1931. 
Mar. 30. 

Apr. 2. 


Jim. 13. 
Jul. 1. 

“ 15 . 

Doc. 4. 

1932. 
Jan. 16. 

44 16. 

4 * 18. 

“ 18. 

4 * 21 . 
4 ‘ 23. 

Feb. 9. 


44 OQ 

Apr. 6. 


Motion for leave to file amended petition filed by 
taxpayer. 6/17/31 granted. 

Order that Union Guardian Trust Company be 
substituted as petitioner in place of Union Trust 
Co. and appeal shall proceed under name of 
Union Guardian Trust Co. Executor of Will of 
J. Dallas Dort, deceased, entered. 

Amended petition tendered. 6/24/31 copy served. 

Answer to amended petition filed by General 
Counsel. 

Copy of amended petition served on General 
Counsel. 

Hearing set February 9, 1932. 

Notice of the appearance of W. P. Smith as Coun¬ 
sel for taxpayer, filed. 

Notice to recognize W. P. Smith as associate coun¬ 
sel for taxpayer filed by taxpayer. 

Notice of the appearance of John C. Evans, coun¬ 
sel for taxpayer, filed. 

Motion to amend amended petition embodying 
amendments filed by taxpayer. 1/19/32 granted. 

Stipulation of agreed facts filed. 

Answer to amended petition filed by General 
Counsel. 1/26/32 copy served. 

Hearing had before J. M. Sternhagen, Div. 10 on 
merits. Submitted. Petitioner’s trial brief filed. 
Briefs due April 11, 1932. Replies due April 
25, 1932. Service to be by parties. 

Transcript 1 of hearing of Feb. 9, 1932, filed. 

Motion for 30 dav extension to file brief filed bv 
General Counsel. 4/6 32 granted to both sides. 

Brief filed by taxpayer. 


May 11. Brief filed by General Counsel. 

25. Reply brief filed by taxpayer. 

Oct. 21. Opinion rendered, J. M. Sternhagen, Div. 10. 
Judgment will entered under Rule 50. 
k * 25. Motion for reconsideration and for revision of 

findings of fact filed by taxpayer. 10 26/32 
motion denied. 
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1932. 
Xov. 9. 


i i 


15 . 


4 4 



Doc. 7. 


Jan. 24. 


4 t 



4 4 



Feb. 




Apr. 19. 


“ 20 . 

44 21 . 

k4 21 . 


n . 

Mav 9. 
%/ 

44 9. 

‘ 4 11 . 
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Motion for review by entire Board g n d revision 

of findings of fact filed by taxpayer} 

Order den vine: motion of November i9, 1932 for 

review of opinion by Board entered. 

Motion for entering 1 exception filed by taxpayer. 

11/26/32 enter exception. j 

Motion for reconsideration by entire I Board filed 

* 

by taxpayer. 


Order that motion for reconsideration be denied 
entered. j 

Recomputation under Rule 50 filed I by General 
Counsel. j 

Consent to recomputation as to Rule; 50 filed by 
taxpayer. 

Judgment entered, J. M. Sternhagen, jDiv. 10. 

Stipulation of venue filed. 

Petition for review by Court of Appeals of the 
District of Columbia with assignments of error 
filed by taxpayer. 


Proof of service filed. 

Petition for review by Court of Apbeals of the 
District of Columbia with assignments of error 
tiled bv General Counsel. 

Proof of service filed. 

Motion for 30 day extension to complete record 
filed by taxpayer. 

Order enlarging time to May 29, 1933 for prepara¬ 
tion of evidence and transmission pf record en¬ 
tered. 

Proof of service filed. 

Praecipe tiled—proof of service therein. 

Agreed statement of evidence lodged, j 

Agreed statement of evidence approved and or¬ 
dered filed. 
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3 U. S. Board of Tax Appeals. Filed May 27, 1929. 

United States Board of Tax Appeals. 

Docket No. 44735. 

The Union Trust Company, Executor of the Will of J. 
Dallas Dort, Deceased, Petitioner, 

v. 

The Commissioner of Internal Revenue, Respondent. 

Petition. 

Tlie above named petitioner hereby petitions for a re- 

determination of the deficiencv set forth bv the Commis- 

• » 

sioner of Internal Revenue in his notice of deficiency 
(MT-HT-CT.-1659-ATC) dated March 30, 1929, and as a 
basis of its proceeding alleges as follows: 

1. The petitioner, a Michigan corporation, is the executor 
of the will of J. Dallas Dort, deceased, with principal of¬ 
fice at Griswold and Congress Streets, Detroit, Michigan. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
March 30, 1929. 

3. The tax in controversv is Federal Estate Tax on the 
estate of the above named decedent, who died May 17, 1925, 
and in the amount of $10,718.26. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following error: 

(a) The inclusion by the Commissioner, as part of the 
gross estate of the decedent, of two trusts created by him, 
during his lifetime, for the benefit of Ralph Bates Dort. 

5. The facts upon which the petitioner relies as a basis 
of this proceeding are as follows: 

(a) By the terms of an instrument dated December 

4 29, 1916, the decedent conveyed to the Union Trust 
Company of Detroit, Michigan, in trust, for the bene¬ 
fit of Ralph Bates Dort, his son, certain bonds having an 
aggregate par value of $25,000.00. In the instrument above 
referred to the decedent expressed a desire to provide an 
income for the said Ralph Bates Dort and to protect the 
said Ralph Bates Dort from misfortune, to the end that 
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the said Ralph Bates Dort might personally recjeive the in- 
come from the trust created thereby. Tlie grantjor reserved 
to himself no right to cancel or revoke the trust, Except with 
the consent of the beneficiarv. At the time of tlie creation 
of tlie trust the grantor reserved the income froin the trust 
to himself during his lifetime, but later, by an Assignment 
dated March 4, 1922, the income from this trijist was ir¬ 
revocably assigned to the beneficiary, Ralph Batjes Dort, so 
that at the time of the death of the grantor, th^ trust had 
passed as completely from any control by 1 him Which might 
inure to his benefit as if the gift had been absolute. 

(b) By the terms of a trust agreement dated January 21, 
1919, the decedent conveyed to the Union Trust! Company, 
in trust, for the benefit of Ralph Bates Dort, IJs son, cer¬ 
tain bonds, having an aggregate par value of [$50,000.00. 
The provisions of this trust were similar to tl^o^c of the 
trust referred to in the preceding paragraph, exedpt that the 
grantor did not reserve the income to himself, jiut, at the 
time of the creation of the trust, gave the right to receive 
the income to the beneficiary, Ralph Bates Dort. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding and determine that these trusts! are not a 
part of the gross estate of J. Dallas Dort, deceased, and 
should not be included in the estate for tl^e purpose 
5 of determining the deficiency in the Federal Estate 
Tax, and that the deficiency be redetermined in ac¬ 
cordance with such findings. j 

THE UNION TRUST COMPANY, 
Executor of the Will of J. Dallas Dort , Deceased, 
BvJOHN ('. EVANS, 

A ssista nt Vice-President. 

i 

i 

State of Michigan, 

Count a of Waunc , ss : 

i 

John C. Evans, being duly sworn, says that he; is Assist¬ 
ant Vice-President of the Union Trust Company of Detroit, 
Michigan, the petitioner above named, and as shell is en¬ 
titled to make this affidavit in its behalf; that hb has read 
the foregoing petition and is familiar with the statements 
contained therein, and that the facts stated are trjue, except 
as to those facts stated to be upon information gnd belief, 
and those facts lie believes to be true. 

.JOHN C. EjVANS. 


6 MARCIA WEBB DORT, ADMRX., ETC., VS. 

Subscribed and sworn to before me this 24th dav of Mav, 

v v 7 

1929. 

[Seal of Edwin S. Bartlett, Notary Public, Wavne Co., 
Mich.] 

EDWIN S. BARTLETT, 
Notary Public, Wayne County, Michigan. 
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My commission expires Feb. 8, 1931. 

Exhibit A. 


(Copy.) 


(SOM.) 


Treasury Department, Washington. 

MT—ET—Cl.—1659—AT( \ 

District of Michigan. 

Estate of J. Dallas Dort. 

Date of death: May 17, 1925. 

Mar. 30, 1929. 

Union Trust Company, 

Executor Estate of J. Dallas Dort, 

Detroit, Michigan. 

Sirs: 

The Bureau has examined the protest filed on behalf of 

the above-named estate against the tentative findings set 

forth in the letter addressed to the executor bv this office 

under date of October 16, 1928. The deficiency hereby de- 

• % 

termined amounts to $72,055.52, and is fully explained in 
the attached statement, consisting of one page, showing the 
action of the Bureau with respect to the protest. 

In acordance with the provisions of Title III of the Reve¬ 
nue Act of 1926, von are allowed 60 davs from the date of 
the mailing of this letter (not counting Sunday as the six¬ 
tieth day) within which to tile a petition with the United 
States Board of Tax Appeals for a redetermination of the 
deficiency. Any such petition must be addressed to the 
United States Board of Tax Appeals, Earle Building, 
Washington, I). C., and must be mailed in time to reach the 
said Board within the 60 day period prescribed. 
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I 

I 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed, [and an as¬ 
sessment lias been made, or where a taxpayer has filed a 
petition and an assessment in accordance with tfye decision, 
which has become final, has been made, the unpaid amount 
of such assessment must be paid upon notice ahd demand 
from the Collector of Internal Revenue. Xo claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute the enclosed! Form 890, 
waiving (1) your right to tile a petition with the United 
States Board of Tax Appeals and (2) the restrictions on the 
assessment and collection of such deficiencv, and forward it 
to the Commissioner of Internal Revenue, Washington, 
I). C., for the attention of the Fstate Tax Division, Miscel- 

' ^ I 7 

laneous Tax Unit. In the event that you acquiejsce in only 
a part of the determination, the enclosed form of waiver 
should be executed with respect to the amount pf the defi¬ 
ciency to which you agree. 

Respectfully, I 

(Signed) D. II. BLAIR, 

Commissioner. 

Enclosures: Statement, WTiiver—Form 890. 

7 I 

omcc. 


MT—ET—CL—1659—ATC—Michigan. Estate of 

J. Dallas Dort. 

7 The estate’s protest involves the tentative action 

of the Bureau in including certain trusts under 
Transfers as well as the value of the specific securities com¬ 
prising said trusts. The evidence in the record sustains the 
tentative findings which are hereby made final. \ However, 
an adjustment is made under “Debts of decedent!” to reflect 
the exclusion of Items 1, 2, 3, 39, 40, 41, 42, 43, 49,151, and 52, 
listed under Schedule I in the return, as it appears that 
these items represent pledges not shown to hate been in¬ 
curred for a fair consideration in money or money’s worth, 
as required by Section 303 (a) (1) of the Revenue Act of 
1924. In view of the above the following adjustment is 
made: 
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Debts of decedent 


Deductions. 

Tentatively 
Returned determined 

S115.S11.50 $114.508.59 


Determined 

$105,225.09 


The foregoing adjustment is reflected in the following summary: 


Gross estate. 

Deductions. 


1.981.878.SG 2.535.002.76 

248.618.36 254,815.36 


2.535.002.76 
245.531.SO 


Net estate. 1.733.260.50 2.280.187.40 2.289.470.90 

Tax liability. 129.491.26 200.726.24 202.025.93 

Deficiency. 71.234.9S 72.534.67 


The following is a statement of the tax liability as herein determined: 

Correct tax. 202.025.93 

Tax shown on t he ret urn. 129.491.26 . 

Tax assessed as deficiency. 479.15 129,970.41 


Deficiency 


72.055.52 


There will be assessed and collected, as a part of the defi¬ 
ciency, interest upon the undischarged portion thereof at 
the rate of six per centum per annum from one year after 
decedent’s death to the date of assessment, or to the thir¬ 
tieth dav after tlie filing of a waiver of the restrictions on 
the assessment, whichever is the earlier. The estate is en¬ 
titled to a credit of $48,294.88 by reason of the payment of 
State inheritance tax, and the portion of the deficiency 
herein proposed for assessment is $56,133.45. 

S [Stamp:] United States Board of Tax Appeals. 

Filed Jul. 3, 1929. 

United States Board of Tax Appeals. 


Docket Xo. 44735. 


Estate of J. Dallas Dokt (Deceased), Union Trust Com¬ 
pany, Executor, Detroit, Michigan, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, bv his attornev, 
C. M. (’barest. General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the petition of the above-named taxpayer, 
admits and denies as follows: 














GUY T. HELVERING, COMMR. OF INT. REVENUE. 9 

| 

1. Admits the allegations contained in the paragraph of 
the petition numbered 1. 

2. Admits the allegations contained in the paragraph of 
the petition numbered 2. 

3. Admits so much of the paragraph of the petition num¬ 
bered 3, as alleges that the tax in controversy! is the Fed¬ 
eral estate tax on the estate of the above-nainjed decedent, 
who died May 17, 1925, but denies that the aniount in con¬ 
troversy is $10,718.26, as alleged in said paragraph. 

4. Denies that the determination of tfye deficiency 
9 tax is based upon errors as alleged in thje paragraph 
of the petition numbered 4. 

5. (a), (b) Admits all the material allegations of fact 

contained in subparagraphs (a) and (b) of the paragraph 
of the petition numbered 5, but denies that tht two trusts 
therein referred to are not taxable under the provisions of 
the Federal estate tax law. j 

6. Denies each and every allegation contained in the 
petition not hereinbefore specifically admitted br denied. 

Wherefore it is respectfully prayed that the) determina¬ 
tion of the Commissioner be approved. 

(Signed) C. M. CHARESTj, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

L. S. PENDLETON, 

Special Attorney , 

Bureau of Internal Revenue . 

EGS/hnh-6/19/29. 


I 

I 
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10 U. S. Board of Tax Appeals. Filed June 17, 1931. 
United States Board of Tax Appeals. 

Docket Xo. 44735. 

Union Guardian Trust Company, Successor to Union 
Trust Company, Executor of the Will of J. Dallas Dort, 
Deceased, Petitioner, 


v. 

The Commissioner of Internal Revenue, Respondent. 

Amended Petition. 


The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Conunis- 

• • 

sioner of Internal Revenue in his notice of deficiency 
(MT-ET-C1.-1G59-ATC) dated March 30, 1929, and as a 
basis of its proceeding 1 alleges as follows: 

1. The petitioner, a Michigan corporation, is the executor 
of the will of J. Dallas Dort, deceased, with principal office 
at Griswold and Congress Streets, Detroit, Michigan. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
March 30, 1929. 

3. The tax in controversy is Federal Estate Tax on the 
estate of the above named decedent, who died May 17, 1925, 
and in the amount of $08,515.35. 

4. The determination of tax set forth in the said notice of 
deficiency is based upon the following errors: 

(a) The inclusion by the Commissioner, as part of the 
gross estate of the decedent, of seven trusts created by him. 


during his lifetime, for the benefit of Dorothy Dort Faunt- 
leroy, Margery Dort, Dallas Webb Dort, David Truseott 
Dort, Marcia Webb Dort, and Ralph Bates Dort. 

11 (b) Disallowance by the Commissioner of deduc¬ 

tions claimed under Items 1, 2, 3, .‘19, 40, 41, 42, 43, 
49, 51, and 52 of Schdule I, as not having been incurred for 

a fair consideration in monev or monev’s worth. 

• * 

5. The facts upon which the petitioner relies as a basis of 
this proceeding are as follows: 

(a) By the terms of an instrument dated February 28, 
1923, the decedent conveyed to the Union Trust Company 


I 
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of Detroit, Michigan, (now Union Guardian [Trust Com¬ 
pany) in trust, for the benefit of Dorothy Dortj Fauntleroy, 
his daughter, certain bonds, having an aggregate par value 
of $65,000.00. By a later instrument, dated August 6, 1923, 
the decedent added to the trust created by thfc former in¬ 
strument 100 shares of the 6% preferred stock! of the Gen¬ 
eral Motors Corporation. The provisions of the trust 
which are determinative of the question of taxability are as 
follows: 

1 

(1) Grantor's expression of a wish to provide an income 
for the beneficiary and to protect her against any and all 
misfortune that might befall her. 

(2) Provision for the distribution of the fund to the 
benefieiarv and to her children and/or childrenlof deceased 
children, or, in default of such issue, to the beneficiary’s 
heirs upon her death. 

(3) Direction to pay income to grantor during his life¬ 
time. I 

(4) Xo right to revoke or cancel the trust except with the 
consent of the beneficiary. 

12 (5) Provision for delivers of bonds! and other 

securities to the grantor in the event tlijit the bene¬ 
ficiary should predecease the grantor. 

(b) By the terms of an instrument dated February 28, 
1923, the decedent conveyed to the Union Trust Company 
of Detroit, Michigan, (now Union Guardian f jTrust Com¬ 
pany) in trust, for the benefit of Margery Dortj his daugh¬ 
ter, certain bonds, having an aggregate pair value of 
$65,000.00. By a later instrument, dated Augjist 6, 1923, 
the decedent added to the trust created by thej former in¬ 
strument 100 shares of the 6 c /r preferred stock |of the Gen¬ 
eral Motors Corporation. The provisions ot[ the trust 
which are determinative of the question of taxability are 
as follows: 

(1) Grantor's expression of a wish to provide an income 
for the beneficiary and to protect her against ^ny and all 
misfortune that might befall her. 

(2) Provision for the distribution of the fjind to the 
benefieiarv and to her children and/or children of deceased 
children, or, in default of such issue, to the beneficiary’s 
heirs upon her death. 

(3) Direction to pay income to grantor during his life¬ 
time. 
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(4) Xo right to revoke or cancel the trust except with 
the consent of the beneficiary. 

(5) Provision for delivery of bonds and other securities 
to the grantor in the event that the beneficiary should pre¬ 
decease the grantor. 

13 (c) By the terms of an instrument dated Febru¬ 

ary 28, 1923, the decedent conveved to the Union 
Trust Company of Detroit, Michigan, (nowUnion Guardian 
Trust Company) in trust, for the benefit of Dallas Webb 
Dort, his son, certain bonds, having an aggregate par value 
of $65,000.00. By a later instrument, dated August 0, 1923, 
tlie decedent added to the trust created by the former in¬ 


strument 100 sharps of tho 
eral Motors Corporation, 
are determinative of the 
follows : 


f>/r preferred stock of the Gon- 
The provisions of the trust which 
question of taxability are as 


(1) Grantor's expression of a wish to provide an income 
for the beneficiary and to protect him against any and all 
misfortune that might befall him. 

(2) Provision for the distribution of the fund to the 

beneficiarv and to his children and or children of deceased 
» 

children, or, in default of such issue, to tlie beneficiary’s 
heirs upon his death. 

(3) Direction to pay income to grantor during his life¬ 
time. 


(4) Xo right to revoke or cancel the trust except with the 
consent of the beneficiary. 

(5) Provision for delivery of bonds and other securities 
to the grantor in the event that the beneficiary should pre¬ 
decease the grantor. 


(d) By the terms of an instrument dated February 28, 
1923, the decedent conveyed to the Union Trust Company 
of Detroit, Michigan, (now Union Guardian Trust Com¬ 
pany) in trust, for the benefit of David Truscott Dort, his 
son, certain bonds, having an aggregate par value of 
14 $65,000.00. By a later instrument, dated August 6, 


1923, the decedent added to tlie trust created bv the 


former instrument 100 shares of the 6% preferred stock 
of the General Motors Corporation. The provisions of the 
trust which are determinative of the question of taxability 


are as follows: 
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I 

(1) Grantor's expression of a wish to provide? an income 
tor the beneficiary and to protect him against any and all 
misfortune that might befall him. 

(2) Provision for the distribution of the fjind to the 
beneficiary and to his children and/or children (>f deceased 
children, or. in default of such issue, to the beneficiary’s 
heirs upon his death. 

(3) Direction to pay income to grantor during his life¬ 
time. 

(4) No right to revoke or cancel the trust Except with 
the consent of the beneficiary. 

(o) Provision for delivery of bonds and otliei* securities 
to the grantor in the event that the beneficiary should pre¬ 
decease the grantor. 

(e) By the terms of an instrument dated Fejbruary 28, 
1923, the decedent conveyed to the Union Trust Company 
of Detroit, Michigan, (now Union Guardian Trust Com¬ 
pany) in trust, for the benefit of Marcia Weblj) Dort, his 
wife, certain bonds, having an aggregate par valijie of $100,- 
000.00. The provisions of the trust which are jdetermina- 
tive of the question of taxability are as follows: 

(1) Grantor's expression of a wish to provide an 
15 income for the beneficiary and to protect her against 
any and all misfortune that might befall h|er. 

(2) Provision for the distribution of the fund to the 
beneficiary and to her children and/or children df deceased 
children, or, in default of such issue, to the beneficiary’s 
heirs upon her death. 

(3) Direction to pay income to grantor duriijg his life¬ 
time. | 

(4) No right to revoke or cancel the trust except with 
the consent of the beneficiary. 

(5) Provision for delivery of bonds and otheij securities 
to the grantor in the event that the beneficiary should pre¬ 
decease the grantor. 

(f) Bv the terms of an instrument dated December 29, 

' ' • i 

191b. the decedent conveyed to the Union Trust Company 
of Detroit, Michigan, (now Union Guardian Trust Com¬ 
pany) in trust, for the benefit of Ralph Bates Dort, his son, 
certain bonds, having an aggregate par value of $25,000.00. 
In the instrument above referred to the decedentjexpressed 
a desire to provide an income for the said Rhlph Bates 
Dort and to protect the said Ralph Bates Dort from mis- 
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fortune, to the end that the said Ralph Bates Dort might 
personally receive the income from the trust created 
thereby. The grantor reserved to himself no right to 
cancel or revoke the trust, except with the consent of the 
beneficiary. At the time of the creation of the trust the 
grantor reserved the income from the trust to himself dur¬ 
ing his lifetime, but later, by an assignment dated March 
4. 1922, the income from this trust was irrevocable 
10 assigned to the beneficiary, Ralph Bates Dort, so 
that at the time of the death of the grantor, the 
trust had passed as completely from any control by him 
which might inure to his benefit as if the gift had been 
absolute. 


(g) Bv the terms of a trust agreement dated Januarv 
21, 1919, the decedent conveyed to the Union Trust Com¬ 
pany of Detroit, Michigan, (now Union Guardian Trust 
Company) in trust, for the benefit of Ralph Bates Dort, his 
son. certain bonds, having an aggregate par value of $50,- 
000.00. The provisions of this trust were similar to those 
of the trust referred to in the preceding paragraph, except 
that the grantor did not reserve the income to himself, but, 
at the time of the creation of the trust, gave the right to 
receive the income to the beneficiary, Ralph Bates Dort. 

(h) In each ease the beneficiary named in the trust 
instrument survived the grantor. 

(i) None of the property conveyed by the instruments 
referred to above was administered by the grantor's ex¬ 
ecutor as part of his estate. 

(j) None of these transfers were made in contemplation 
of death, nor were they intended by the decedent to take 
effect in possession or enjoyment at or after his death. 

(k) The deductions claimed under Items 1, 2, 3, 39, 40, 
41, 42, 43, 49, 51, and 52 of Schedule I were bona fide obli¬ 
gations of the decedent, incurred bv him for a valuable con- 

side rat ion in money or money's worth. 

17 Wherefore, the petitioner prays that this Board 

mav hear the proceeding and determine that these 
trusts are not a part of the gross estate of J. Dallas Dort, 
deceased, and should not be included in the estate for the 
purpose of determining the deficiency in the Federal Fstate 
Tax: further, that Items 1, 2, 3, 39, 40, 41, 42, 43, 49, ol, 
and 52 of Schedule I are proper deductions under Section 
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303(a)(1) of the Revenue Act of 1924; and tliat the defi¬ 
ciency be redetermined in accordance with such jfindings. 

UNION GUARDIAN TRUSTf 
COMPANY, i 

Successor to Union Trust Company, Executor 

of the Will of ,/. Dallas Dort, deceased. 
By JOHN C. EVANS, ] 

Vice-President, i 


State of Michigan, 

County of Wayne, ss: 

John C. Evans, being duly sworn, says thatjhe is Vice- 
President of Union Guardian Trust Company |of Detroit, 
Michigan, tlie petitioner above named, and hs such is 
entitled to make this affidavit in its behalf; that )ie has read 
the foregoing petition and is familiar with the|statements 
contained therein; and that the facts stated are ^rue, except 
as to those facts stated to be upon information!and belief, 
and those facts he believes to be true. 

JOHN C. jEVANS. 

Subscribed and sworn to before me this l(j)th day of 
June, 1931. | 

[Seal of Edwin S. Bartlett, Notary Pubfic, Wayne 

County, Mich.] 


KDWIX S. BARTLETT, 
Notary Public , Wayne Comity , Michigan. 

My commission expires Feb. 8, 1935. 

18 Exhibit A. 

(Copy) 

Treasury Department, Washington. | 

MT—ET—Cl .—1659—ATC. j 

District of Michigan. 

Estate of J. Dallas Dort. j 

Date of death: Mav 1", 1925. 

Mar. 130,1929. 

I 7 

Union Trust Company, 

Executor Estate of J. Dallas Dort, j 

Detroit, Michigan. 

i 

Sirs : 

The Bureau has examined the protest filed on behalf of 
the above-named estate against the tentative findings set 


i 
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forth in the letter addressed to the executor bv this office 
under date of October 16, 1928. The deficiency hereby 
determined amounts to $72,055.52, and is fully explained 
in the attached statement, consisting of one page, showing 
the action of the Bureau with respect to the protest. 

In accordance with the provisions of Title III of the Rev¬ 
enue Act of 1926, vou are allowed 60 davs from the date of 
the mailing of this letter (not counting Sunday as the 
sixtieth day) within which to file a petition with the United 
States Board of Tax Appeals for a redetermination of the 
deficiency. Any such petition must be addressed to the 
United States Board of Tax Appeals, Earle Building, 
Washington, D. C., and must be mailed in time to reach the 
said Board within the 60 day period prescribed. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed, and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the deci¬ 
sion, which has become final, has been made, the unpaid 
amount of such assessment must be paid upon notice and 
demand from the Collector of Internal Revenue. Xo claim 
for abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute the enclosed Form 890, 
waiving (1) your right to file a petition with the United 
States Board of Tax Appeals and (2) the restrictions on 
the assessment, and collection of such deficiency, and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, I). C., for the attention of the Estate Tax Division, 
Miscellaneous Tax Unit. In the event that you acquiesce 
in only a part of the determination, the enclosed 
19 form of waiver should be executed with respect to 
the amount of the deficiency to which vou agree. 

Respectfully, 

(Signed) D. H. BLAIR, 

Com mission er . 

Enclosures: Statement, Waiver—form 890. 


omce. 


i 
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20 MT—ET—Cl—1659—ATC—Michigan.! Estate of 

J. Dallas Dort. j 

The estate’s protest involves the tentative 'action of the 
Bureau in including certain trusts under Transfers as well 
as the value of the specific securities comprising said trusts. 
The evidence in the record sustains the tentative findings 
which are hereby made final. However, an adjustment is 
made under “Debts of decedent” to reflect the exclusion of 
Items 1, 2, 3, 39, 40, 41, 42, 43, 49, 51, and 52, jlisted under 
Schedule I in the return, as it appears that the^e items rep¬ 
resent pledges not shown to have been incurred for a fair 
consideration in money or money’s worth, as! required by 
Section 303(a) (1) of the Revenue Act of 1924+ In view of 
the above the following adjustment is made: j 

Deductions. 

Tentatively ! 

Returned determined j Determined 

Debts of decedent. SI 15.SI 1.59 S114.50S.59 j S105.225.09 


The foregoing adjustment is reflected in the following summairy: 


Gross estate. 1.981.878.80 

Deductions. 248,018.30 


2.535.002.70 

254.815.30 


2.535,002.70 

245,531.80 


Net estate. 1.733.200.50 


2.280.187.40 j 2,289,470.90 


Tax liability 
Deficiency. . 


129.491.26 


200,726.24 

71,234.98 


202,025.93 

72,534.67 


The following is a statement of the tax liability as herein determined: 


Correct tax. 

Tax shown on the return. 
Tax assessed as deficiency 

Deficiency. 


129.491.20 
479.15 


202,025.93 

129,’970!4i 


. | 72,055.52 

i 

There will be assessed and collected, as a paift of the de¬ 
ficiency, interest upon the undischarged portioili thereof at 
the rate of six per centum per annum from omb year after 
decedent’s death to the date of assessment, or jto the thir¬ 
tieth dav after the filing of a waiver of the restrictions on 
the assessment, whichever is the earlier. The Estate is en¬ 
titled to a credit of $48,294.88 by reason of the payment of 
State inheritance tax, and the portion of th^ deficiency 
herein proposed for assessment is $56,1.^3.45. 

21 [Stamp:] United States Board of Ta!x Appeals. 
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Filed Jul. 1,1931. 

United States Board of Tax Appeals. 

Docket No. 44735. 

Union Guardian Trust Company, Successor to Union Trust 
Company, Executor of the Will of J. Dallas Dort, De¬ 
ceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the amended petition of the above-named 
taxpayer, admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the amended petition. 

2. Admits the allegations contained in paragraph - of 
the amended petition. 

3. Admits so much of paragraph 3 of the amended peti¬ 
tion as alleges that the taxes in controversv are the Federal 
estate taxes on the estate of the above-named decedent, who 
died May 17,1925, but denies all other allegations contained 
in said paragraph 3 of the amended petition. 

4. Denies the allegations of error contained in paragraph 
4 of the amended petition. 

5. (a), (h), (c), (d), (e), (f), (g) Admits all of the 
22 material allegations of facts contained in paragraph 
5 (a), (b), (e), (d), (e), (f), and (g) of the amended 
petition, but denies that tin* trusts therein referred to are 
not taxable under the provisions of the Federal estate tax 
law. 

5. (h) Admits the allegations contained in paragraph 5 

(h) of the. amended petition. 

5. (i) Admits the allegations contained in paragraph 5 

(i) of the amended petition. 

5. (j) Admits so much of paragraph 5 (j) of the amended 
petition as alleges that the transfers in question were not 
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made in contemplation of death. Denies all other allega¬ 
tions contained in said paragraph 5 (j) of the amended peti¬ 
tion. | 

5. (k) Denies the allegations contained in paragraph 5 
(k) of the amended petition. 

6. Denies each and every allegation contained in the 

amended petition not hereinbefore specifically| admitted or 
denied. ! 

Wherefore it is respectfully prayed that jhe determi¬ 
nation of the Commissioner be approved. 

(Signed) C. M. CHARESf, 

General Counsel - 
Bureau of Internal Revenue. 


Of Counsel: 

LEWIS S. PENDLETON, 

Special Attorney, 

Bureau of Internal Revenue. 

LSP lmh-7/1/31. 
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V. S. Board of Tax Appeals. Filed J;in. 19, 1932. 


i 

United States Board of Tax Appealsj. 
Docket No. 44735. 


Union Guardian Trust Company, Successor to TjTnion Trust 
Company, Executor of the Will of J. Dallas Oort, De¬ 
ceased, Petitioner, 

vs. i 

Commissioner of Internal Revenue, Respondent. 


Motion to Amend Amended Petition with Amendments. 

I 

Now, comes petitioner, by its attorneys, and moves to 
amend the amended petition heretofore tiled ih this pro¬ 
ceeding, as follows: 

(1) By adding a new sub-paragraph after subhparagraph 
(b) on page 2, as follows: 

(c) The action of the Commissioner in not allowing ad¬ 
ditional administrative expenses and attorneys!’ fees paid 
and payable in the amount of $15,000.00. 


i 


i 
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(2) By adding a new sentence at the end of sub-para¬ 
graph (f) on page 7, reading as follows : 

Provision was made for delivery of bonds and other securi¬ 
ties to the grantor in the event that the beneficiary should 
predecease the grantor. 

24 (3) By changing the period at the end of sub- 

paragraph (g) on page 7 to a comma and adding the 
following phrase: 

and except that the grantor did not provide for 

delivery of bonds and other securities to himself in the 
* 

event that the beneficiary should predecease him. 


(4) By adding a new sub-paragraph after sub-paragraph 
(k) at the bottom of page 7, reading as follows: 

(1) Additional administrative expenses and attorneys’ 
fees, over and above the amount allowed in the Deficiency 
Letter, have been paid and/or incurred by the petitioner 
in the amount of approximately $15,000.00. 


(5) By adding a new paragraph after the prayer on 
page 8, to read as follows: 

And. furthermore, petitioner prays that, if any provision 
of section 302 (d) of the Revenue Act of 1924 is interpreted 
as requiring the inclusion of these trusts in the gross estate 
of J. Dallas Dort, deceased, then this Board may determine 
said provision is void and invalid as an arbitrary classifi¬ 
cation, depriving petitioner of its property without due 
process of law. and violative of the Fifth Amendment to 
the Constitution. 


(Signed) 

(Signed) 


WILLIAM P. SMITH, 
JOHN C. EVANS, 

Attorneys for Petitioner. 


24 1 /*> State of Michigan, 

County of Wayne, ss: 

John C. Evans, being dulv sworn, savs that he is Vice- 
President of Union Guardian Trust Company of Detroit, 
Michigan, tlie petitioner above named, and as such is en¬ 
titled to make this affidavit in its behalf; that he has read 
the foregoing petition and is familiar with the statements 
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contained therein; and that the facts stated are true, except 
as to those facts stated to be upon information! and belief, 
and those facts he believes to be true. 

(Signed) JOHN 0. EVANS. 

Subscribed and sworn to before me this 15th day of Janu¬ 
ary, 1932. 

(Signed) SELMA A. OfrST, 

[seal.] Notary Public, Wayne County, Michigan, 

| 

My commission expires Feb. 19, 1935. 

I 

25 [Stamp:] Received U. S. Board of T^x Appeals, 
Jan. 23, 1932. | 

[Stamp:] United States Board of Tax Appeals. Filed 
Jan. 23, 1932. 

i 

I 

i 

United States Board of Tax Appeals. 

Docket No. 44735. 

i 

! 

Union Guardian Trust Company, Successor! to Union 
Trust Company, Executor of the Will of J. Dallas Dort, 
Deceased, Petitioner, 


i 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

j 

The Commissioner of Internal Revenue, bv hi|s attorney, 
C. M. (’barest. General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the amended petition of the above-named 
taxpayer, admits and denies as follows: 

(1) Admits the allegations contained in paragraph (1) 
of the amended petition. 

(2) Admits the allegations contained in paragraph (2) 
of the amended petition. 

(3) Admits so much of paragraph (3) of th0 amended 
petition as alleges that the taxes in controversy are the 
Federal estate taxes on the estate of the above-named 
decedent, who died May 17, 1925, but denies all jotlier alle¬ 
gations contained in said paragraph (3) of thb amended 
petition. 
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(4) (a), (b) and (c) Denies the allegations contained 
in paragrapli (4) (a), (b), and (c) of the amended 

petition. 

26 (5) (a), (b), (c), (d), (e), (f), (g) Admits all of 

the material allegations of fact contained in para¬ 
graph (5) (a), (b), (c), (d), (e), (f), and (g) of the 
amended petition, but denies that the trusts therein re¬ 
ferred to are not taxable under the provisions of the Fed¬ 
eral estate tax law. 


(5) (h) Admits the allegations contained in paragraph 
(5) (h) of the amended petition. 

(5) (i) Admits the allegations contained in paragraph 
(5) (i) of the amended petition. 

(5) (.j) Admits so much of paragraph 5 (j) of the 
amended petition as alleges that the transfers in question 
were not made in contemplation of death. Denies all other 
allegations contained in said paragraph (f)) (.j) of the 
amended petition. 

(5) (k) Denies the allegations contained in paragraph 
(5) (k) of the amended petition. 

(5) (1) Denies the allegations contained in paragraph 
(5) (1) of the amended petition. 


(6) Denies each and every allegation contained in the 
amended petition not hereinbefore specifically admitted or 
denied. 


Wherefore it is prayed that the Board redetermine the 

amount of the deficiency involved in this proceeding to be 

equal to the amount determined by the Commissioner, plus 

anv additional amount which mav arise from the correc- 
• • 

tion of anv error or errors that mav have been com- 
• • 

27 mitted hv thi' Commissioner. Claim is herein* as- 

• • 

sorted for the increased deficiency, if any, resulting 
from such redetermination. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

LEWIS S. PEXDLETOX. 

Special Attorney , 

Bureau of Internal Revenue. 


lmh-1722/32. 
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United States Board of Tax Appeals} 

Docket No. 44735. j 

Union Guardian Trust Company, Successor to Union 
Trust Company, Executor of the Will of J. Dallas Dort, 
Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Promulgated October 21, 1932. 


1. A decedent's statutory gross estate includes prop¬ 
erty transferred by decedent in trust during" ljis life, the 
income from which was payable to decedent, but the corpus 
of which was to be paid to another upon decedent’s death 
if such other survived decedent, or to decedent! if he sur¬ 
vived the other. Revenue Act of 1924, section [102(c). 

2. The corpus of a trust created by decedent j during his 

life, the income from which was payable to another, the 
corpus being in no event payable to decedent, is! not within 
decedent’s statutory gross estate, Revenue A<?t of 1924. 
section 302(c) and (d). i 

William P. Smith, Esq., and John C. Evans |, Esq., for 
the petitioner. 

L. S. Pendleton, Esq., for the respondent. 


Opinion. 

i 

Sternhagen: The respondent determined a deficiency in 
the estate tax of the decedent's estate amounting to $72,- 
055.52. Several questions were at first in isspe, but by 
stipulations all issues have been withdrawn o^’ adjusted 
satisfactorily except one. 

The decedent more than two years before his death, 
which occurred on May 17, 1925, had executed seven 
29 trusts, copies of which are in evidence ajs Exhibits 
A to G. In determining the deficiency, tlje respond¬ 
ent included in the gross estate the value of th^ corpus of 
these trusts, regarding them as within subdivisions (c) 


I 
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and (d) of section 302, Revenue Act of 1924. This inclu¬ 
sion is assailed by the petitioner. 

Each trust instrument contained the following provision: 

This trust shall remain and be carried out as herein 
directed, and should it be deemed advisable to make any 
change or changes therein during my lifetime, such change 
or changes, if any, must be in writing and attached to this 
instrument, and must have the signature of mvself and 
said Grantee [trustee]: and in that event such change or 
changes shall become a part of this instrument. I reserve 
the right, however, during my lifetime, with the consent of 
the beneficiary, to revoke and cancel this trust, and require 
a reconveyance to me of the property included herein. 


In trusts A, B, 0 and D, the net income was to be paid 
to the decedent during his life and thereafter to the ben¬ 
eficiary. If the beneficiary were to die before decedent, the 
corpus was thereupon to be delivered to decedent. If 
decedent were to die before the beneficiarv had reached a 
certain age, a designated value of corpus was to be deliv¬ 
ered to the beneficiarv at that age and a designated value 
at a later age, the income of the remaining corpus after 
decedent's death going to the beneficiarv. At the death of 
the beneficiary, the corpus remaining was to be delivered 
to the beneficiarv’s children or heirs. 

to 

In trust E, the beneficiary was, after the death of the 
decedent, to receive only the income during her life, and 
had the power to dispose of the corpus by will. If she left 
no will, it was to go to her intestate successors. In trust F, 
the decedent, bv an amendment, received no income; it was 
to be paid to the beneficiary during his life, and the corpus 
was to be retained by the trustee until the bene- 
30 ficiary's death, whereupon it was to be delivered to 
the decedent, if living, or to the beneficiary’s 
children or heirs. Trust G was like trust F, except that 
decedent was not to receive the corpus if he outlived the 
beneficiarv. 

to 

It is agreed that none of the transfers was made in con¬ 
templation of death, that the Commissioner’s valuations 
are correct, if material, and that none of the property was 
administered as part of decedent’s estate. All of the 
named beneficiaries survived the decedent. 
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The petitioner treats the trusts as complete transfers of 
both the legal and equitable interests at the titne of their 
execution with a mere possibility of reverter to the dece¬ 
dent : and upon that conception argues that, asj in Stephen 
Peabody, Executor, 24 B. T. A. 776, there was |no transfer 
to take effect in possession or enjoyment at or jafter death. 
We are, however, of opinion that the respondent has cor¬ 
rectly held that, in respect of trusts A to Fj there was 
occasioned by the decedent’s death a transfer olj an interest 
in the trust res —a shifting of the economic benefits of the 
property which is the subject of the tax, jReinicke v. 
Sort hern Trust Co ., 278 I\ S. 339. While this chse is unlike 
Klein v. United States, 283 U. S. 231, in which It he fee and 
remainder had not been transferred but was withheld until 
the grantor's death, the same statutory provision is none 
the less applicable here because there was likewise a reten¬ 
tion bv the grantor of an interest in the proper!v bv virtue 
of which its possession and enjoyment were withheld from 
any other until his death. It was only then tha|t the trans¬ 
fer of possession or enjoyment of the corpusj could take 
effect; and this and not the transfer of the £ee or title 
determines the inclusion in the gross estate. It|is true that 
by the creation of the trusts, and tln^s prior to 
31 decedent’s death, the several beneficiaries acquired 
an interest; but such interest was no different from 
or greater than the interest retained by the decedent. 
Each was a potential survivor of the other, and neither 
could possess or enjoy except by such survivorship. What¬ 
ever such interest may be called, the decedent’^ death was 
the occasion upon which it became effective in! possession 
as to the beneficiary. It was not as if all pa|ssed imme¬ 
diately to the beneficiary subject to repassinjg upon his 
death before the grantor, as in the Peabody cajse. By the 
same token, all was retained by the grantor subject to the 
beneficiary’s right of survivorship. The mutual condition 
is no more subsequent on the one hand than precedent on 
the other. The statute, however, overrides the ancient 
terminology, and imposes the tax upon the taking effect of 
possession or enjoyment; and there is no doul^t that none 
of the beneficiaries of trusts A to F, inclusive! could pos¬ 
sess or enjoy the corpus until the grantor’s death. The 
values of such properties were therefore correctly held by 
the respondent to be within the gross estate by virtue of 
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subdivision (c) of section 302. Sargeant v. White, 50 Fed. 
(2d) 410; Union Trust Co. of Detroit v. United States. 54 
Fed. (2d) 152. There is, in our opinion, nothing in the 
statute in its application to these trusts which is in con¬ 
travention of tin* Constitution, Phillips v. Dime 'Trust & 
Safe Deposit Co.. 284 V. S. 160. 

Bv the terms of trust 0, the decedent retained no interest 
whatever in the corpus, and there is nothing which can be 
found within the terms of subdivision (c) of section 302. 
The respondent urges that subdivision (d) is also appli¬ 
cable because the grantor had the power with the trustee 
to make changes in the trust. lie demands a literal 

32 construction of the statute. By the very terms of 
the trust, the power to change, which exists jointly 

with the trustee, excludes the power to revoke, which in 
a separate provision requires the consent of the beneficiary. 
The latter provision, taken alone, would keep the property 
out of the gross estate, Reinieke v. Northern 'Trust Co., 
supra. Erskine v. White. 47 Fed. (2d) 1014; Logan v. Den¬ 
man (I)ist. Ct. Xo. Ohio, W. l)i\\, June 21, 1932); William 
R. Kurtz Estate. 22 B. T. A. 1377. We think that the power 
to change, read in its context, does not include the power 
to reinvest in the grantor any interest in the trust prop¬ 
erty, or to shift! the essential economic benefit from the 
beneficiary without his consent. Thus reading the statute 
to accomplish its essential purpose, and reading the instru¬ 
ment in accordance with its plain intendment, the corpus 
of trust G must be omitted from the gross estate, Reinieke 
v. Northern Trust Co., 278 U. S. 339. 

Judgment trill he ('titered under Rule o(>. 

33 United States Board of Tax Appeals, Washington. 

Docket Xo. 44735. 

Union Guardian Trust Company, Successor to Union 
Trust Company, Fxecutor of the Will of J. Dallas Dort, 
Deceased, Pet it ioner. 


Commissioner of Internal Revenue, Respondent. 

Judgment. 

Subsequent to the Board's report of October 21, 1932, 
26 B. T. A. 1321, the respondent filed a proposed judgment 
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which the petitioner agrees in writing is in conformity with 
the said report. In accordance therewith, it is j 

Ordered, adjudged, and decided that there is an over¬ 
payment of $59.54 in estate tax. 

Enter. 

[Seal U. S. Board of Tax Appeals.] ! 

(Signed) JOHN M. STERXHA(tE\ T , 


Member. 


Entered Jan. 31, 1933. 


34 U. S. Board of Tax Appeals. Filed Fcp. 27, 1933. 
Court of Appeals of the District of Colmjnbia. 

Xo. —, January Term, 1933. j 

i 

Union Guardian Trust Company, Suecessorj to Union 
Trust Company, Executor of the Will of J. Dallas Dort, 
Deceased, Petitioner, 


David Burnet, Commissioner of Internal Revenue, 

Respondent. 

. 

Petition for the Review of Decision of the United States 

Board of Tax Appeals. 

To the Honorable the Court of Appeals of the |District of 
Columbia and the Judges thereof: 

I 

i 

The Union Guardian Trust Company, Executor, in sup¬ 
port of this, its petition, filed in pursuance of the pro¬ 
visions of Section 1001 of the Revenue Act of 1926, as 
amended bv Section 1101 of the Revenue Act of 1932, for 
the review of the decision of the United Statejs Board of 
Tax Appeals rendered on the 31st day of January, 1933, 
finding an overpayment of $59.54 in the federal estate tax 
paid by petitioner as executor of the estate of J. Dallas 
Dort, deceased, respectfully represents: 


Statement of the Nature of the Controversy. 

1. The petitioner is the duly appointed, qualified, and 
acting executor of the last will and testament ojf J. Dallas 
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Dort, deceased, and is the successor of the Union Trust 
Company of Detroit, Michigan, for which company it has 
heretofore been duly substituted in the proceeding before 
the United States Board of Tax Appeals. 

2. Petitioner states that decedent, J. Dallas Dort. de¬ 
parted this life testate on May 17, 1925, and was at and 
before tlie time of his death a citizen of the State of 
Michigan and a resident of the City of Flint in said State. 

3. That on February 28, 1923, J. Dallas Dort executed 
and the Union Trust Company of Detroit (petitioner's 
predecessor) accepted certain deeds of trust whereby said 
J. Dallas Dort placed in trust with said Trust Company 
for the benefit of his wife and certain of his children cer¬ 
tain bonds and securities enumerated therein, and by sup¬ 
plemental deed, dated, August fi, 1923, said Dort added 
further securities thereto. 

4. That the trusts created and established as aforesaid 
were designated by* and before the United States Board 
of Tax Appeals as Trusts A to F, inclusive, and, that, it 

was stipulated by the parties hereto that, if material, 
36 the total value of the corpus of said trusts at the 
date of decedent's death was the amount theretofore 
determined by the .respondent, namely, $431,113.83. 

5. That bv the terms of each of the instruments, afore- 
said, same was to be carried out as therein directed and 
change or changes, if any, therein made must be in writing 
and have the signature of both the grantor, said J. Dallas 
Dort, and the trustee, said Trust Company: that said 
grantor however, reserved the right with the consent of 
the beneficiary to revoke and cancel the trust. 

6. Further, that by the terms of each of the instruments, 

aforesaid, tin* net income was to be paid to the grantor, 

said J. Dallas Dort, during his lifetime and thereafter to 

the beneficiarv. 

» 

7. And. further, that by the terms of each of the instru¬ 
ments. aforesaid, it was provided that if the beneficiary 
were to die before the grantor, said J. Dallas Dort, the 
corpus was thereupon to be delivered to the said grantor. 

8. Petitioner states that on December 29, 1916, J. Dallas 
Dort also executed and the Trust Company aforesaid also 
accepted a certain deed of trust whereby said Dort placed 
in trust with said Tyust Company for the benefit of another 
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I 

1 

son, one Ralph Bates Dort, certain bonds and | securities 
enumerated therein. This trust was designated by and 
before the United States Board of Tax 4pP ea ^ s as 
37 Trust F, and it was stipulated by the parties hereto 
that, if material, the value of the corpus of said 
trust at the date of decedent’s death was the amount there¬ 
tofore determined by the respondent, namely, $2^,604.50. 

9. That the terms of the instrument creating Said Trust 
F were substantially the same as the terms of Trusts A to 
E, inclusive, heretofore set forth in paragraph^ five (5), 
six (6) and seven (7) hereof, except that no piirt of the 
corpus was at any time receivable by the benefkjiary, said 
Ralph Bates Dort, but was to be paid to the children of said 
beneficiary upon his death. By an amendment, i| was fur¬ 
ther provided that the grantor should receive do income, 
but same was to be paid to the beneficiary durinjg his life. 

10. Petitioner further states that on Januarv! 21, 1919, 
J. Dallas Dort executed and the said Trust Company ac¬ 
cepted an additional deed of trust whereby said Dprt placed 
in trust with the Trust Company aforesaid for the further 
benefit of said son, Ralph Bates Dort, certain other bonds 
and securities enumerated therein. This trust was desig¬ 
nated by and before the United States Board ofj Tax Ap¬ 
peals as Trust (J, and it was stipulated by the parties 
hereto that, if material, the value of the corpus of [said trust 
at the date of decedent's death was the amount there- 
to fore determined bv the respondent, naniijlv, $7)7,- 

411.24. ’ r 

3S 11. That the terms of the instrument creating said 

Trust (i were substantiallv the same as the terms 
of Trust F, aforesaid, as amended, except that t|ie corpus 
was not to revert to the grantor, if the benefieiarjr were to 
die before the said grantor. 

12. Petitioner states that the securities listed ijn the va¬ 
rious trust agreements were deposited with tin} trustee, 
aforesaid, contemporaneously with the execution of the 
trusts, and that said trusts have at all times been! and still 
remain in full force and effect; further, that node of the 
property so conveyed by the instruments aforesaid was ad¬ 
ministered by the grantor’s executor as part of h^s estate; 
that none of the said transfers were made in contcjmplation 
of death, nor were they intended by the grantor t<j) take ef- 
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feet in possession or enjoyment at or after his death; and, 
further, that in each case the beneficiary named in the trust 
instrument survived the grantor. 

13. Petitioner states that it dulv filed a federal estate 
tax return as executor aforesaid of the estate of said de¬ 
cedent, reporting decedent’s gross estate as $1,981,878.86, 
and the federal estate tax due thereon, which was duly 
satisfied by payment and credit, as $129,491.26. That in 
said return it excluded from the gross estate the corpus of 


the aforesaid trusts. 

39 14. That subsequently on March 30, 1929, by de¬ 
ficiency letter of that date, the respondent proposed 

assessment of an additional estate tax, against petitioner 
as executor aforesaid, in tin* amount of $72,055.52. Against 
this amount, however, respondent credited the previously 
disallowed balance of the inheritance tax paid to the State 
of Michigan, so that the net deficiency which it was pro¬ 
posed to collect amounted to $56,133.45. That, such por¬ 
tion of said proposed deficiency as is pertinent here, was 
based upon an increase in the gross estate of decedent by 
the sum of $512,129.57, being tin* value of the corpus of 
the trusts aforesaid at date of grantor's death, which said 
corpus respondent claimed should be treated as a part of 
the estate of decedent under and by virtue of subdivisions 
(c) and (d) of section 302 of the Revenue Act of 1924. 

15. That on May 27, 1929, petitioner as executor afore¬ 
said, filed with the United States Board of Tax Appeals its 
petition requesting the redetermination of the deficiency of 
$72,055.52 in the federal estate tax on the estate of the 
above-named decedent, as set forth by the final notice of de¬ 
ficiency theretofore mailed by the respondent as aforesaid. 

16. Bv answer dulv tiled with the United States Board of 

% • 

Tax Appeals, the; respondent admitted petitioner’s mate¬ 
rial allegations of fact, but denied that the trusts 

40 aforesaid were not intended by the decedent to take 
effect in possession or enjoyment at or after his 

death, denied that the respondent erred in including the 
corpus of each as part of the gross estate of the decedent, 
and denied, further, that said trusts were not taxable under 
the provisions of the federal estate tax law. 

17. Other issues raised in the petition, or by amendments 
thereto, were settled by the parties by stipulation and by 
admission on their briefs, so that the inclusion of the corpus 



I 


GUY T. HELVERING, COM MR. OF INT. REVENUE. 


of the foregoing trusts as a part of decedent’s gross estate 
for federal estate tax purposes, was the only! issue ulti¬ 
mately submitted to the Board of Tax Appeal^. Supple¬ 
ment (‘d by oral testimony, the proceeding was jlieard by a 
division of the Board of Tax Appeals on February 9, 1932, 
and upon the due tiling of briefs by both partiesj stood sub¬ 
mitted. 

IS. On October 21, 1932, the said division of the Board of 
Tax Appeals promulgated its opinion (26 B. T. A. 1321) 
holding that the corpus of Trusts A to F, inclusive, was cor¬ 
rectly held by the Commissioner to be within tl^e gross es¬ 
tate of the decedent by virtue of subdivision (cl of section 
302, but that the corpus of Trust G must be oniitted from 
the gross estate. 

19. Petitioner's motion filed October 25, 1932J for recon¬ 
sideration by the division of its opinion aforesaid and for 
revision of such findings of fact as were contained in said 

opinion, was denied October 26, 1932. Petitioner’s 
41 motion, filed November 9, 1932, for review bv the en- 
tire Board of Tax Appeals and for revision of said 
findings of fact, was denied November 15, 1932 ;j exceptions 
to both of the denials aforesaid being enteredj November 
26, 1932. Petitioner’s motion for reconsideratjion by the 
entire Board of Tax Appeals, filed December 7] 1932, was 
denied January 24, 1933. j 

20. A total federal estate tax of $143,016.79,j which in¬ 
cluded a material portion of the alleged deficiency aforesaid 
having been paid in the interim, and the parties agreeing 
that a redetermination in conformity with the opinion afore¬ 
said resulted in an overpayment of $59.54 in estate tax, the 
Board of Tax Appeals on January 31, 1933, entered its final 
order and decision accordingly. 

21. Petitioner states that by virtue of said deeds of trust 
aforesaid, the title to said property passed irrevocably from 
the said J. Dallas Dort to the said Union Trust Company of 
Detroit, in trust for the designated beneficiaries] 

22. Petitioner states that said securities aforesaid were 
and are no part of the estate of said decedent j J. Dallas 
Dort, and the transfer of title to same by saicjl deeds of 
trust does not constitute such a transfer as is! embraced 
within the provisions of subdivisions (c) or (d)jof section 
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302 of the Revenue Act of 1924 or of any other provision of 
said law, and is not taxable as a part of tlie estate of said 
decedent. 

42 23. Petitioner further states that said deeds of 

trust were made and the transfers of property em¬ 
braced therein effected lon^ prior to the passage of the 
Revenue Act of 1924, to-wit, on December 29, 1916, Jan- 
uarv 21, 1919, and Februarv 28, 1923, and at the time made 
were lawful transfers of title not made in contemplation of 
death nor intended by decedent to take effect in posses¬ 
sion or enjoyment at or after his death, and were subject 

to no tax bv anv law of the United States. 

• • 

24. That if subdivision (c) or subdivision (d) of section 
302 of the Revenue Act of 1924 or any other provision of 
said Act be so construed as to embrace within its terms 
said transfers and to impose upon the estate of said de¬ 
cedent, J. Dallas! Dort, a tax because of such transfers, 
such provision is arbitrary, invalid and unconstitutional 
and contrary to the due process clause of the Fifth Amend¬ 
ment to tlii- Const it ut ion of the United States. 


IT. 


Designation of Court of Review. 

» 

The petitioner, being aggrieved by the opinion, decision, 
and order, of the United States Board of Tax Appeals, 
aforesaid, desires a review thereof by the Court of Ap¬ 
peals of the District of Columbia, such venue having been 
stipulated and agreed to by and between the Commissioner 
of Internal Revenue and the taxpayer, pursuant to 
43 the provisions of Section 1002(d) of the Revenue 
Act of 1926, and said stipulation filed with the Clerk 
of the said Board. 


III. 


Assignments of Error. 


Your petitioner believes and avers that error was com¬ 
mitted by the United States Board of Tax Appeals, to its 
damage and prejudice, as follows: 

The Board erred 
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(1) In holding- and deciding that the corpus of said 
Trusts A to F, inclusive, was and is part of jthe estate 
of said *J. Dallas Dort, deceased, and that linger and by 
virtue of subdivision (c) of section 302 of the Revenue 
Act of 1920, the same should be included as p|art. of the 
taxable estate of the said J. Dallas Dort, deceased. 

(2) In determining that there was an overpjayment in 
estate tax by the estate of J. Dallas Dort, deceased, in the 
sum of $59.54. 

(3) In not holding that the corpus of said Trusts A to F, 
inclusive, was not a part of the estate of decedent], J. Dallas 
Dort, and in not holding that by reason thereof|there was 
an overpayment in estate tax by the estate of] J. Dallas 

Dort, deceased, in the sum of $44,103.08. j 
44 Wherefore your petitioner prays that ]this Hon¬ 

orable Court may review said findings] decision, 
opinion and order herein against them and reverse and 
set aside the same, and for such other and further relief 
as the Court may deem meet and proper in the premises. 

And vour petitioner will ever prav, etc. 

UNION GUARDIAN TRUSTf COM¬ 
PANY, 

Successor to Union Trust Company, 
Executor of the Will of J. Dallas 
Dort, Deceased, 

Bv JOEL H. PRESCOTT, 

Its Vice-Ptesident. 

WILLIAM P. SMITH, 

; 

Attorney for Petitioner. 

Business address: 651 Munsev Building, Washington, 
D. C. 


State of Michigan, 

County of Wayne, ss: 


On this 25th day of February, 1933, before me] a Notary 
Public in and for the State and County aforesaid, appeared 
Joel H. Prescott, to me personally known and yho being 
by me first duly sworn, stated that he is Vice President of 
the Union Guardian Trust Company aforesaid, tl^at he has 
read the foregoing instrument, to which he has ijiffixed his 
signature, and that he doth depose and say that] the facts 

5—5968a ! 
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set forth therein are true to the best of his knowledge 
and belief. 

FLORENCE SCHUNKE. 


Subscribed and sworn to before me this 25th day of 
February, 1933. 

[Seal of Florence Scliunke, Notary Public, Wayne 

County, Michigan.] 

FLORENCE SCHUNKE, 

Notary Public in and for 
Wayne Cou-nty 9 Middy an. 

My commission expires September 15, 1935. 

45 fStam]):] Received l\ S. Board of Tax Appeals 

Apr. 19, 1933. 

fStamp:] United States Board of Tax Appeals. Filed 
Apr. 19, 1933. 

In the Court of Appeals of the District of Columbia. 

B. T. A. No. 44735. 

Commissioner of Internal Revenue, Petitioner on Review, 

v. 

Union Guardian Trust Company, Successor to Union 
Trust Company* Executor of the Will of J. Dallas Dort. 
Deceased, Respondent on Review. 

Petition for Review and Assignments of Errors. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Comes now the Commissioner of Internal Revenue, by 
his attorneys, Sewall Key, Special Assistant to the Attor¬ 
ney General, C. M. (’barest. General Counsel, Bureau of 
Internal Revenue, and Lewis S. Pendleton, Special Attor¬ 
ney, Bureau of Internal Revenue, and respectfully shows: 

1. That the petitioner on review (hereinafter referred to 
as the Commissioner) is the duly appointed, qualified and 
acting Commissioner of Internal Revenue of the Tinted 
States, appointed and holding office by virtue of the laws 
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°f the I nited States. The respondent on review (herein¬ 
after referred to as the taxpayer) is a corporation organ¬ 
ized under the laws of the State of Michigan, and is 

46 the duly appointed, qualified and acting executor of 
the last will and testament of J. Dallas Dort, de¬ 
ceased, having been substituted for the Union T|*ust Com¬ 
pany as petitioner in the case below by order of the Board 
of Tax Appeals dated April 2, 1931. Pursuant fo Section 
1002(d) of the Revenue Act of 1926, the parties hgvc agreed 
by stipulation filed with the Board on February 9, 1933, 

that the Board's decision mav be reviewed bv the Court 

• » 

of Appeals of the District of Columbia. 

II. The nature of the controversv is as followis, to wit: 

• * 

J. Dallas Dort died on May 17, 1925, and thereafter letters 
testamentarv were dulv granted to the Union Trust Com- 
pany, now Union Guardian Trust Company, of Detroit, 
Michigan. Prior to his death the decedent had transferred 
certain securities to the said Union Trust Company as trus¬ 
tee under seven deeds of trust, designated before flic Board 
as Trusts A to G, inclusive. 

Under the terms of Trusts A, B, C, D, and F thq decedent 
reserved to himself the entire income for the deration of 
his life. j 

In respect to Trusts A, B, C, and D, which we|e for the 
benefit of the decedent's sons and daughters, the (feeds pro¬ 
vided that in the event of the death of tlie grantor before 
the beneficiaries should reach a certain age, a portion of the 
principal of the trust fund should be pai<jl to such 

47 beneficiaries immediately, or when the designated 
age had been reached, and that the inconjie on the 

balance of the fund should be paid to them thereafter until 
a certain other age had been reached, whereupon additional 
securities were to be delivered to them. In the event of 
the death of the grantor after the designated agejhad been 
reached, then a different provision was made for! the pay¬ 
ment of income and principal to the beneficiariels. Upon 
the death of the beneficiaries, provided they survived the 
grantor, the securities in the hands of the trusted were to 
be delivered to the beneficiaries’ children or grandchildren 
or heirs-at-law. 

With respect to Trust E for the benefit of the decedent’s 
wife, the deed provided that in the event of the grantor’s 
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death prior to the death of the beneficiary the income from 
the fund should be paid to the wife for life, with power to 
dispose of the principal by will, or if she died intestate, the 
securities were to be paid over to her children, grandchil¬ 
dren, or heirs-at-law. 

Trust F as originally drawn provided for the payment 
of the entire income to the grantor for life and thereafter 
to the beneficiary, if he survived the grantor. Upon the 
deatli of the beneficiary, provided he survived the grantor, 
the securities in the hands of the trustee were to be paid 
over to the beneficiary’s children, grandchildren, or lieirs- 
at law. Subsequently the grantor and trustee joined 
48 in executing an instrument in writing wherein* the 
income from Trust F was made payable to the bene¬ 
ficiary’s guardian, or if not under guardianship, directly 
to the beneficiary. 

Each of Trusts A, P>, (’, 1), E, and F contained the fol¬ 
lowing provisions: 

“In the case of the death of mv said beneficiarv before 

• • 

mv death, all bonds and securities in the hands of mv said 

* * 

trustee in pursuance of the trust hereby created shall be 
delivered to me.” 


In Trust (t the income was not reserved to tin* grantor, 
but was to be paid to the beneficiary for life. Upon the 
death of the beneficiary the securities in the hands of the 
trustee were to be delivered to the beneficiary's wife and 
children or legal heirs. Xo provision was made in tlu/s 
trust for the reversion of the fund in case the beneficiarv 
died prior to the death of the grantor. 

Each of Trusts A, B, (’, D, E, F, and G contained the fol¬ 
lowing provisions: 

“Now, therefore, this conveyance is made to the grantee 
herein as trustee, and its successors, upon the express terms 
and conditions hereinafter set forth. This trust shall re¬ 
main and be carried out as herein directed, and should it 
be deemed advisable to make am* change or changes therein 

• V V. 

during my lifetime, such change or changes, if any, must be 
in writing and attached to this instrument and must have 
the signatures of mvself and said grantee: and in that event 
such change or changes shall become a part of this instru- 
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ment. I reserve the right, however, during njiy lifetime, 
with the consent of the benelieiarv, to revoke and cancel 
this trust and require a reconveyance to me of the property 
included herein.” 


49 In determining the Federal estate tax ion the Es¬ 
tate of J. Dallas Dort, deceased, the Cojnmissioner 

included the corpus of each of the seven trusts as a part 
of the gross estate under the provisions of Section 302 (c) 
and (d) of the Revenue Act of 1924 and notified the executor 
that there was a deficiency proposed for assessmjent of $56,- 
133.45. The taxpayer filed a petition with the Uijited States 
Board of Tax Appeals, and in due course a hearing was had 
before the Board. On October 21, 1932, the United States 
Board of Tax Appeals promulgated its opinion and inter- 
locutorv decision sustaining the Commissioner's deter- 
mination with respect to Trusts A to F, inclusive, but hold¬ 
ing that the corpus of Trust G should be excluded from 
the gross estate. On January 31, 1933, the Boajrd entered 
its final order determining an overpayment in j estate tax 
on the estate of the above-named decedent in tjlie sum of 
$59.54. 

III. The Commissioner of Internal Revenue! being ag¬ 
grieved bv the conclusions of law contained in sajid decision 
* • 

with respect to trust G, desires to obtain a review thereof 
by the Court of Appeals of the District of 'Columbia. 
Wherefore, he petitions that a transcript of reccjnl be pre¬ 
pared in accordance with the rules of said court iand trans¬ 
mitted to the Clerk for filing and appropriate acltion to the 
end that the errors complained of may by reviewed 

50 and corrected by the Court of Appeals of t)ie District 
of Columbia. 

IV. The Commissioner of Internal Revenue!*s assign¬ 
ments of error are as follows: 

(1) The Board of Tax Appeals erred in determining an 
overpayment of $59.54. 

(2) The Board of Tax Appeals erred in failing to deter¬ 
mine that there was a deficiency due from the taxpayer of 
$ /,33o.no. 

(3) The Board of Tax Appeals erred in failijng to find 
that the corpus of Trust G was properly included by the 
Commissioner as a part of the decedent’s gross estate under 
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the provisions of Section 302 (d) and (h) of the Revenue 
Act of 1924. 

SEWALL KEY, 

Special Assistant to the Attorney General. 

: C. M. Cl I ARE ST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

LEWIS S. PENDLETON, 

Special Attorney, 

Bureau of Internal Revenue. 

lmh-4/17/33. 

51 United States of America, 

District of Columbia, ss: 

V. M. ("barest, l>eiiii»’ dulv sworn, savs that he is General 

* • • 

Counsel of the Bureau of Internal Revenue and as such is 
duly authorized to verify the foregoing petition for review; 
that he has read said petition and is familiar with the con¬ 
tents thereof: that said petition is true of his own knowl¬ 
edge except as to the matters therein alleged on informa¬ 
tion and belief, and as to those matters he believes it to be 
t rue. 

C. M. ("HAREST. 

Sworn and subscribed to before me this 1!) day of April, 
1933. 

MARCELLETTE M. TAYLOR, 

Sotarj! Public. 

My commission expires March 31, 1935. 
lrnh-4 17 33. 
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I 

Before tlie United States Board of Tax appeals. 

i 

Docket Xo. 44735. ! 

i 

I xiox (11 'ardiax Trust Comiwxy, Successor^ to Union 
Trust Company, Fxecutor of the Will of J. lj)allas Dort, 
Deceased, Petitioner, 

v. 

I 

David Burxet, Commissioner of Internal Revenue, 

Respondent. 

i 

Statement of the Evidence. 

j 

The above-entitled cause came on for hearing before the 
Honorable John M. Sternhagen, Member of jhe United 
States Board of Tax Appeals, on the 9th day ofj February, 
1932, upon the issues formed bv the amended petition and 
the amended answer thereto, there being present the pe¬ 
titioner, by its counsel, William P. Smith and John C. 
Kvans, and the respondent, by his counsel, L. S. (Pendleton. 

The parties herein stipulated, for the purpose of this 
case, certain facts to be considered by the Board as evi¬ 
dence, including the fact, that, at a time more, than two 
years prior to his death, the decedent, J. Dalla.4 Dort, ex¬ 
ecuted seven trusts for the benefit of his wife, and chil¬ 
dren; that, the securities listed in the various tijust agree¬ 
ments were deposited with the trustee contemporaneously 
with the execution of the trusts, and said trusts have at 
all times been and still remain in full (force and 
53 effect; further, that, at tin* time of decedent’s de¬ 
mise, his children, Margery Dort, Dallas \Vebb Dort, 
and David Truscott Dort, who were beneficiaries under 
certain of the trusts, had not attained the age oil majority. 

It was further stipulated and agreed that, ifj material, 
the valuations placed by tin* Commissioner of Internal 
Revenue upon the aforesaid trusts at the date of the 
grantor's death were correct and were as followfs: 


Trust A—Dorothy Dort Fauntleroy Trust 

(Dated February *28, 19*23) . 

Trust B—Margery Dort Trust (Dated Febru¬ 
ary *28, 1923). ‘. 

Trust 0—Dallas Webb Dort Trust (Dated Feb¬ 
ruary 28, 1923). 


^79,610.08 
78,616.02 
76,870.65 
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Trust D—David Truscott Dort Trust (Dated 

February 28, 1923). 

Trust E—Marcia Webb Dort Trust (Dated 

February 28, 1923) . 

Trust F—Ralph Bates Dort Trust (Dated De¬ 
cember 29, 1916) 

Trust G—Ralph Bates Dort Trust (Dated Jan¬ 
uary 21, 1919) . 


82.911.23 
113,105.85 

23,604.50 

57.411.24 


True and complete photostatic copies of all of the trusts 
were attached to the stipulation as Exhibits A to G, in¬ 
clusive, and by agreement were made a part thereof. Ex¬ 
hibit A is an instrument in writing, dated February 28, 
1923, executed by and between J. Dallas Dort and the Fnion 
Trust Company, Detroit, Michigan, and in words and fig¬ 
ures roads as follows, to-wit: 


“Know all men by these presents that I, J. Dallas Dort, 
of the Uitv of Flint, Michigan, the Grantor for the con- 
sideration of one dollar and other good and sufficient con¬ 
siderations received to my full satisfaction, of the Union 
Trust Company, Detroit, Michigan, a corporation duly 
created and existing under the laws of the State of Michi¬ 
gan, do give, grant, bargain, sell and convey unto the said 
Grantee and its successors, in trust, for the uses and pur¬ 
poses hereinafter set forth, the following described bonds 
and securities, to wit: 


(List of securities omitted herein by consent.) 

54 Said Grantor lierebv eonvevs to said Grantee, all of 
said bonds and securities subject to all the condi¬ 
tions herein contained; To have and to hold the above de¬ 
scribed bonds and securities unto the said Grantee and its 
successors, in trust, for the uses, intents and purposes here¬ 
inafter expressed and declared of and concerning the same, 
to-wit: 

Whereas I, the maker of this instrument, am the owner 
of tlie bonds and securities lierebv conveved, having full 
power to dispose of same as I see fit; and 

Whereas, It is my wish and desire to provide a moder¬ 
ate income for mv daughter, Dorothv Dort Fauntlerov, 
who is named as the beneficiary herein, and to protect her 
against all and every misfortune that might occur to her, 
to the end that she may personally receive the income 
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herein provided together with the other benefits provided 
for in the trust ; 

Xow, therefore, This conveyance is made to 'the Grantee 
herein as Trustee, and its successors, upon 'the express 
terms and conditions hereinafter set forth. Thijs trust shall 
remain and be carried out as herein directed,! and should 
it be deemed advisable to make anv change lor changes 
therein during my lifetime, such change or changes if any, 
must be in writing and attached to this instrument and 
must have the signature of myself and said Grantee; and 
in that event such change or changes shall beejome a part 
of this instrument. I reserve the right however, during 
my lifetime, with the consent of the beneficiary, to revoke 
and cancel this trust, and require a reconveyance to me 
of the property included herein. 

Tin* trustee is hereby authorized to collect jail interest 
or other proceeds of the said bonds and securities as it 
shall become due and to pay therefrom all expense con¬ 
nected with the trust, and such expense is to |be one per 
cent (1^) on the principal of the trust fund, j to be paid 
at the time such trust fund is accepted, and also a charge 
of two and one-half per cent (214%) upon the'income de¬ 
rived annually from such trust fund, and which sum is 
agreed to between the parties hereto as full compensation 
to the Trustee, and the net income thereof, after payment 
of all such expense, shall be paid to me during j my life on 
the first day of June and December of each yehr. 

In the event of my death before my said beneficiary ar¬ 
rives at the age of thirty years which will bejon the fif¬ 
teenth day of September, A. D. 1923, my said Tifustee shall 
immediately deliver to her Five Thousand Dollars (Par 
Value) of said Bonds and securities and thereafter pay to 
her at the times in each year aforesaid the net income from 
the balance of tin* said bonds and securities ip its hands 
until she shall attain the age of thirty years-j-if she at¬ 
tains that age—at which time my said trustee shall de¬ 
liver to her Twenty Thousand Dollars (Par V^lue) more 
of said bonds and securities, and the balance of said 
55 bonds and securities shall be held by my £aid Trus¬ 
tee and the income thereof paid to her ({luring her 
lifetime at such times in each year as is hereii| provided 
for the payment of such income. 

6—5968a 
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Iii the event of mv deatli after mv said beneficiarv ar- 

W V 

rives at the acre of thirty vears, then immediately after mv 

death mv said Trustee shall deliver to mv said beneficiarv 
• • . * 

Twenty-live Thousand Dollars (Par Value) of said bonds 
and securities and the balance of said bonds and securities 
shall be held by it and the income thereof paid to her dur¬ 
ing her lifetime at such times in each year as is above pro¬ 
vided for the payment of such income. 

At the death of my said beneficiary provided she survives 
me, all bonds aiql securities at that time in the hands of 
my said Trustee in pursuance of the Trust hereby created, 
shall be paid over and delivered in equal shares to her chil¬ 
dren then living and to the children of any deceased child 
or children by right of representation, and if at that time 
then* are no children nor grandchildren of hers surviving 
her, then said bonds and securities shall hi* paid over and 
delivered to her heirs in the same manner as if she had 
died intestate and said bonds and securities were a part of 
her estate. 

In the case of the death of mv said beneficiarv before mv 

• • » 

death, all bonds find securities in the hands of my said 
Trustee in pursuance of tin* Trust hereby created, shall lie 
delivered to me. 

If at any time before my death it shall be deemed advis¬ 
able bv me that anv such bonds or securities shall be sold, 
then in that case the same shall be sold bv mv said Trustee. 
The proceeds from the sale of any unmatured bonds or se¬ 
curities sold before my death and the proceeds from the 
pavment of anv bonds or securities which mature before 
my death, shall Ik* reinvested by my said Trustee in other 
bonds or securities approved by me. 

If after mv death and before this Trust is fullv executed, 

it is deemed advisable bv mv said Trustee that anv unma- 

• * • 

lured bonds or securities held bv it under this agreement 

shall be sold, then in that case the same shall be sold bv mv 

• » 

said Trustee and the proceeds from such sale shall be in¬ 
vested bv mv said Trustee in bonds issued bv Counties or 
by Cities of not less than fifteen hundred inhabitants, the 
legality of which shall have been approved by a reputable 
attorney, and no such bonds shall be purchased where the 
authority to issue the same has not been given by the requi- 


GUY T. HELVERISTG, C0MMR. OF INT. REVENUE. 4 3 

site vote of the people of the municipality isstiing them or 
where the indebtedness of the municipality! issuing the 
bonds exceeds 5% of its assessed valuation. 

06 The ])roceeds from the payment of ajll bonds and 

securities maturing after mv death and before this 

* * 1 

trust shall bo fullv executed, shall be invested! in bonds of 
the kind and quality provided herein for the investment of 
the proceeds from the sale of unmatured boinjls or securi¬ 
ties. 

It is hereby expressly provided that the incojme to be de¬ 
rived from said bonds and securities and to be jpaid as pro¬ 
vided by this instrument, shall be unalienable qntil actually 
paid to the party or parties entitled thereto, and such party 
or parties shall not have the right or power to bneumber in 
any way or assign the same before it is actually received; 
that the income so arising shall in no wise be subject to 
be reached by the creditors of any of said parties until 

act nail v paid over, and the Trustee shall have liio authoritv 
• 1 ] w 
or power to make any payments of said incomje, except at 

the times they become due and then only dirpctly to the 

person entitled to receive the same, and the Trustee shall 

receive no other receipt, voucher or order excjept for the 

money actually paid to the party entitled theretjo. 

In the event of the Trustee herein named beijng, for any 
reason, unable to carrv out the terms of this j instrument 
and perform its duties as such Trustee, then the Court of 
Record of original jurisdiction in Wayne Coijmty, Mich¬ 
igan, having jurisdiction over such matters, shall appoint 
a successor, who shall be some bank or trust coijnpany hav¬ 
ing a paid-up capital of at least five hundred thousand dol¬ 
lars, which company, upon receiving such appointment, 
shall be qualified and vested with all the powers cjf the Trus¬ 
tee herein named, and shall carrv out said trust! to its final 
termination, in accordance with the terms and! provisions 
herein provided, application for such appointment to be 
made to such court by any of the parties interested. 

And, I, J. Dallas Port, the said Grantor, do ifor mvself 

. j * 

and my heirs, executors and administrators, covenant with 
the said Grantee and its successors in trust, tljat, at and 
until the ensealing of these presents, I am well seized of 
the above described bonds and securities, and Shave good 
right to bargain and sell the same in manner arid form as 
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above written; that the same are clear and free from all 
encumbrances whatever, and that I will warrant and defend 
said title to the said Grantee, Trustee, and its successors in 
trust against all lawful claims and demands whatsoever. 

It is also agreed that such other bonds and securities, 
or other evidences of indebtedness as I may hereafter wish 
to transfer to said Grantee, and which may be received and 
receipted for by said Grantee, are to be taken, treated with 
and disposed of in every particular subject to the 

57 trust as above created, and in the same manner as 
the bonds and securities above mentioned. 

In witness whereof I, the said J. Dallas Dort. have here¬ 
unto set my hand and seal, and the said Union Trust Com- 
pany, as evidencing its acceptance of the trust hereby cre¬ 
ated, has hereunto set its corporate name and seal, by its 

Vice President and Assistant Secretarv, thereunto lawfullv 

• • 

authorized by resolution of its Board of Directors. 

Executed in duplicate, at Flint and Detroit, this 28th day 
of February, 1923. 

(Signed) J. DALLAS DORT (L. S.) 

Witnesses to Mr. Port's signature: 

(Signed) W. GARRICK RISEDORPH. 

(Signed) ALLEN E. GERM ANN. 

UNION TRUST COMPANY, 

(Signed) JOEL H. PRESCOTT, 

Vice-President, 

(Signed) LAWRENCE G. TOOMEY, 

Asst. Secretarij. 

Witnesses to Union Trust Co.: 

(Signed) LEO L. LANDEY. 

(Signed) E. S. JONES. 

58 With the exception of the beneficiaries, Trusts A, 
B, C and 1), in all material respects, are identical. 

In each it was provided that: 

(1) “This trust shall remain and be carried out as herein 

directed, and should it be deemed advisable to make anv 
* • 

change or changes therein during my lifetime, such change 
or changes, if any, must be in writing and attached to this 
instrument and must have the signature of myself and said 
Grantee; and in that event such change or changes shall 
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become a part of this instrument. I reserve the [right, how¬ 
ever, during my lifetime, with the consent of the beneficiary, 
to revoke and cancel this trust, and require a reconveyance 
to me of the property included herein.” 

(2) The net income therefrom should be pgid to the 
grantor during his life and thereafter to the beneficiary; 

(3) If grantor were to die before the beneficiary reached 

a certain age, a designated value of the corpus was to be 

delivered to the beneficiary at that age and a designated 

value at a later age, the income of the remaining corpus 

after grantor's death going to the beneficiary. A|t the death 

of the beneficiary, the corpus remaining was to b^ delivered 

to the beneficiarv’s children or heirs. 

* 

(4) “In the case of death of my said beneficiary before 
my death, all bonds and securities in the hands 6f my said 
Trustee in pursuance of the trust herebv created shall be 

delivered to me.” 

39 Trust K contained the same provisionsjas Trusts 

A, B, (' and 1), except that in the event ofj grantor’s 
death before the death of the beneficiarv— 


* # then said net income shall be paid oji the first 

dav of June and December in each vear to mv! said ben- 

• • » I 

eficiarv for and during the term of her natural life, and if 

mv said beneficiarv shall die testate and shall havie directed 

bv her last Will and Testament the manner in which the 
* 

bonds and securities in the trust fund herebv crdated shall 
be disposed of, then all of said bonds and securities shall 
be disposed of in accordance with the provisions of such 
last Will and Testament; but if mv said beneficiarv shall 

•> i %> 

die intestate, at her death all of the bonds and iseeurities 
belonging to the trust fund hereby created shall be paid 
over and delivered in equal shares to her children then 
living and to the children of any deceased child oir children 
by right of representation: and if at the time of [her death 
there are no children nor grandchildren of hers surviving 
her, then said bonds and securities shall be paid over and 
delivered to her heirs in the same manner as if spud bonds 
and securities were a part of her estate.'’ 

i 

Trust F, likewise, contained the same provisions as 
Trusts A, B, C and D, except that, by amendment, the 
grantor received no income, same being paid to| the ben¬ 
eficiarv during his life, and the corpus was to be retained 
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bv tho trustee until the beneficiarv’s death, when, if he 
• » 

survived the grantor, same was to iro to the beneficiary’s 
children or heirs. 

Trust G was like Trust F, except that the corpus did not 
revert to the grantor if the beneficiary predeceased him. 

It was, further, agreed by the parties that none of tin* 
transfers were made in contemplation of death; that none 
of the property was administered as part of decedent's 
estate; and, that all of the beneficiaries survived the 
decedent-grantor. 

60 The above and foreirointr is the substance of all 
the material evidence introduced at the trial of the 

said cause. 

Wherefore plaintiff prays that tin* above statement of 
evidence be settled, approved and allowed by the above- 
entitled Board as a true and correct statement of all the 
material evidence taken and iriven on the trial of said 
cause, for use on tin* appeal taken to tin* Court <>f Appeals 
of the District of Columbia. 

i WILLIAM P. SMITH, 

Aftornrif for Petitioner. 

The foreirointr statement is agreed to as a correct state¬ 
ment under paragraph b of Kquity Rule To. and the lodg¬ 
ment thereof in the clerk's office for the examination of tin* 
respondent, and notice of such lodgment and of the time 
when same will be presented to the Member for approval, 
are hereby waived, and the same may lx* approved by the 
Member at once. 

<Si-ned) C. M. CHARKST. 

At tonic a for Iiespondcnf. 

On this 11 dav of Mav, 1933, the foreirointr statement 

• • 

havinir been agreed u])on and ]>resented to me, the same is 
hereby in all things allowed and approved, and the same is 
hereby ordered tiled as a “Statement of the Kvidence," 
to be included in the record of appeal in the above-styled 
and numbered cause. 

J. M. STKKXHAGKX, 

Member l . S. Board of Tar Appeals. 

61 [Stamp:] Received U. S. Board of Tax Appeals, 
May 9, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 
May 9, 1933. 
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1 

Before the United States Board of Tax Appeals. 

i 

Docket Xo. 44735. | 

Union Guardian Trust Company, Successor j to Union 
Trust Company, Executor of the Will of J. Dallas Dort, 
Deceased, Petitioner, 


i 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Pnecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and within sixty day$ from the 
date of the filing of the petition for review in j the above 
stated case, transmit to the Clerk of the Court 6f Appeals 
for the District of Columbia certified copies of the follow¬ 
ing documents: 

1. The docket entries of the proceedings lpefore the 
United States Board of Tax Appeals in the abojve-entitled 
cause. 

l2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of tlnj* Board. 

4. Petitions for review. 

5. Statement of the evidence settled or agreed upon. 

(>. This praecipe. 

The foregoing to be prepared, certified, pud trans- 
till mitted as required by law and the rules of the Court 
of Appeals, aforesaid. 

(Sinned) WILLIAM P. SMI'lTH, 

V I 

At turn ^i/ for Petitioner. 

Dated-,-. 

Service of copy of foregoing Praecipe acknowledged, this 
— day of April, 1933. j 

It is hereby agreed by the respondent that the! foregoing 
shall also constitute the Praecipe in the cross-appeal to the 
Court of Appeals of the District of Columbia,! taken by 
the respondent in the above-entitled cause by th!e filing of 
a petition for review by said court on the 19th day of 
April, 1933. 

C. M. CHAREST, 

i 7 

Attorney for Respondent. 
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63 United Stated Board of Tax Appeals, Washington. 

Docket Xo. 44735. 

Union Guardian Trust Company, Successor to Union Trust 
Company, Executor of the Will of J. Dallas Dort, De¬ 
ceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket Xo. 44735. 

Commissioner of Internal Revenue, Petitioner, 

v. 

Union Guardian Trust Company, Successor to Union Trust 
Company, Executor of the Will of J. Dallas Dort, De¬ 
ceased, Respondent. 


Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 6*2, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Pnecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 26th day of 
May, 1933. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 
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64 United States Board of Tax Appeals. 

Docket Xo. 44735. 

Union Guardian Trust Company, Successor to Union Trust 
Company, Executor of Will of J. Dallas Dort, deceased, 
Petitioner, 


Commissioner of Internal Revenue, Respondent. 

i 

Order Enlarging Time . 

i 

l 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the! evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Coujrt of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to Mav 29, 1933. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., April 21, 1933. 


Now, May 26, 1933, the foregoing order enlarging time 
certified from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBIfE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. |No. 5968. 
Marcia Webb Dort, administratrix, &c., appellant], vs. Guy 
T. Helvering, Commissioner of Internal Revenue^ and No. 
5969. Guy T. Helvering, Commissioner of Internal Rev¬ 
enue, appellant, vs. Marcia Webb Dort, administratrix, &c. 
Court of Appeals, District of Columbia. Filed! May 27, 
1933. Henrv W. Hodges, Clerk. 
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i 
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No. 5968 ! 

MARCIA WEBB DORT, Administratrix de bonis non 
with Will Annexed of the Estate of J. Dallad Dort, 
Deceased, Appellant, 

vs. 

GUY T. HELVEKIXG, Coininissicner of Internal 
Revenue, Appellee. 


No. 5969 

GUY T. HELVEKIXG, Commissioner of Internalj 
Revenue, Appellant, 

vs. j 

MARCIA WEBB DORT, Administratrix de bonis non 
with Will Annexed of the Estate of J. Dallas! Dort, 


Deceased, 


Appellee. 


BRIEF FOR APPELLANT IN NO. 5968 4ND 
APPELLEE IN NO. 5969. 


I. 


Statement of the Case 


These are cross-appeals from a decision of tliejU. S. 
Board of Tax Appeals. The opinion below appears 
under the title Union Guardian Trust Company, Execu¬ 


tor v. Commissioner of Internal Revenue, at 26 B.jT. A. 


! . 


1321, and at pages 23 to 26, inclusive, of the pointed 
record. 


1 



Only one question is involved, namely, whether the 
corpus of seven trusts (designated in the record as 
Trusts A to G, inclusive) established by J. Dallas Dort, 
during his lifetime, were subject, upon his death, to tax 
under either subdivisions (c) or (d) of section .‘102 of 
the Revenue Act of 1924. (R. 23, 24) 

The Commissioner of Internal Revenue included the 
value of the corpus of all of the trusts in the gross estate 
of decedent in determining a deficiency in estate tax. As 
to six of the trusts, (Trusts A to F, inclusive) the Board 
of Tax Appeals upheld the Commissioner’s action, re¬ 
garding them as within section 302(c) of the Revenue 
Act of 1924. (R. 25, 2b) From such decision, decedent’s 
administratrix appeals, in No. 5968. (R. 33) As to the 

seventh, (Trust (!) the Board of Tax Appeals decided 
that the Commissioner had erred, and that same was 
not includable in decedent’s gross estate either under 
subdivision (c) or subdivision (d) of section 302, of the 
Act. (R. 26) From the latter decision, the Commis¬ 
sioner of Internal Revenue appeals, in No. 5969. (R. 37) 


II. 


Assignments of Error. 

In No. 5968, there are three assignments of error, (R. 
33) all of which are relied upon. Summarizing same, it 
is the position of appellant that the Board of Tax Ap¬ 
peals erred: 

(1) In holding and deciding that the corpus of 
said Trusts A to F, inclusive, was and is part of the 
gross estate of said J. Dallas Dort, deceased, and 
that under and by virtue of subdivision (c) of sec¬ 
tion 302 of the Revenue Act of 1924, tin* same should 

be included as part of the taxable estate of J. Dallas 
Dort, deceased; 


I 


I 

I 

I 


3 

i 

i 

(2) In determining that there was an overpay¬ 
ment in estate tax by the estate of J. Dallas port, 
deceased, in the sum of $59.54 instead of an overpay¬ 
ment of $44,103.08. 


III. 

Statement of the Facts. 

The appellant in Xo. 5968 is the duly appointed!, quali¬ 
fied, and acting administratrix de bonis non, wi|th will 
annexed, of J. Dallas Dort, who died May 17, 1925,j a resi¬ 
dent of Flint, Michigan, and is the successor of the! Union 
Guardian Trust Company, of Detroit, Michigan, for 
which company she has been duly substituted herein. 

Prior to the enactment of the Revenue Act of 1924, 

1 

J. Dallas Dort executed certain written instruments 

I 

whereby, on the various dates therein mentioned, he 
gave, granted, bargained, sold and conveyed upto the 
Union Trust Company of Detroit, and its successors, 
certain securities, in trust for his wife, children and 
certain other designated beneficiaries. (R. 39-46) |In the 
proceedings before the Board, and herein, these'trusts 
aie referred to as Trusts A, B, C, D, E, F and G. j Trust 
A appears in full at pages 40-44, inclusive, of the printed 
record. 

With the exception of the beneficiaries, Trusts | A, B, 
C and I), in all material respects, are identical. Iji each 

it was provided that: j 

1 

(1) “This trust shall remain and be carried <j>ut as 
herein directed, and should it he deemed advisable to 

7 • • • I • 

make any change or changes theiein during my lifetime, 
such change or changes, if any, must be in writing and 
attached to this instrument and must have the signature 
of myself and said Grantee; and in that event] such 
change or changes shall become a part of this instru¬ 
ment. I reserve the right, however, during my lifetime, 



4 


with the consent of the beneficiary, to revoke and cancel 
this trust, and require a reconveyance to me of the prop- 

crtv included herein.” 

•» 

(:2) The net income therefrom should be paid to the 
grantor during his life and thereafter to the beneficiary; 

(3) Upon the death of the grantor, the Trust was to 
be continued during the lifetime of the beneficiary and, 
at the death of the beneficiary was to be paid over and 
delivered to the latter’s children or heirs, except, that 
the beneficiary was to receive a designated portion of the 
corpus at certain specified ages. 

(4) The instrument then provided that if the benefi¬ 
ciary should predecease the grantor the corpus of the 
trust should be delivered back to the grantor. (K. 24, 

44, 45) 


Trust E contained the same provisions as Trusts A, B, 
C and D, except that the beneficiary received no portion 
of the corpus but only the income during her life, and 
having power to dispose of the corpus by Will. If she 
left no Will, it was to go to her intestate successors. 
(R. 24, 45) 


Trust F, likewise, contained the same provisions as 
Trusts A, B, C and I), except that, by amendment, the 
grantor received no income, same being paid to the bene¬ 
ficiary during his life, and the corpus was to be retained 
bv the trustee until the beneficiary’s death, when same 
was to go to the beneficiary’s children or heirs. (K. 24, 
45, 46) 

Trust G was like Trust F, except that the corpus did 
not revert to the grantor if the beneficiary predeceased 
him. (R. 46) 


The securities listed in the various trust instruments 


were deposited with the trustee contemporaneously with 


0 


the execution of the trusts, and the trusts have been at 
all times and still remain in full force and effect, j (R. 39) 
It is agreed by the parties that none of the transfers 
were made in contemplation of death; that none of the 
property was administered as part of decedent’sj estate; 
and that all of the beneficiaries survived the decedent- 
grantor; (R. 46) and further, that the named beneficia¬ 
ries under Trusts B. C and D had not attained tli(? age of 
majoritv at the time of the grantor’s demise. (R. 39) 

! 

i 

ARGUMENT. j 

Summary of the Argument. j 

Point A. The corpus of the respective trusts became 
fully and completely vested in the beneficiaries j at the 
execution and delivery of the deeds of conveyance, and, 
hence, was not taxable under section 302 (c) Revenue 
Act of 1924, as a part of decedent’s estate upon his 
demise. 

i 

j 

May v. Meiner, 281 U. S. 238; | 

Cyrus II. McCormick, ct al., Executors, 13 B. T. 
A. 423, aff’d., McCormick v. Burnet, 283 U. S. 
784; 

Xanaline II. Duke, et al, Executors, 23 B+ T. A. 
1104, aff’d., Commissioner v. Xanaline II. 
Duke, et al, Executors, (C. C. A., 3d Cjir.) 62 
Fed. (2d) 1057; j 

Lillian M. Wheeler, Executrix, 20 B. T. A. 695; 

Stephen Peabody, et al., Executors, 24, | B. T. 
.A. J75 * 

Elizabeth B. Wallace, Executrix, 'll B. Tj A.—, 
(March 11, 1933); ! 

St. Louis Union Trust Co., Trustee, 28 Bj T. A. 
No. 21. 


i 

i 

i 


Point />. The trusts were to 44 remain and be carried 
out as herein,directed,” and the reservation of the right 
to revoke and cancel 4 4 with the consent of the benefici¬ 
ary,” did not subject the trusts to tax under subdivision 
(d) of section 302, Revenue Act of 1924. 


Reinecke v. Xorthern Trust Co,, 278 l\ S. 339; 
Esther J. Porter, Executrix v. Commissioner, 
53 Sup. Ct. 451; 

Reinevke v. Kenneth J. Smith, et at., Executors 
53 Sup. Ct. 570; 

Samuel J . Loijan, et al., Executors v. Penman , 
{not officially reported, but see par. 1521 
Prentice-Hall Tax Service 1932), appeal dis¬ 
missed, C. C. A., 6th Cir., 63 Fed.(2d) 999; 
Estate of Irvin// Lee Stone , 26 B. T. A. 1 ; 

W aide mar R. llelmholz, Executor, 28 B. T. A. 
No. 33; 

David J. Lit, et ah, Executors, 28 B. T. A., No. 
134. 


A. 

The corpus of the respective trusts became fully and 
completely vested in the beneficiaries at the execution 
and delivery of the deeds of conveyance, and, hence, 
was not taxable under section 302(c) Revenue Act of 
1 924, as a part of decedent’s estate upon his demise. 


Two basic i decisions of the United States Supreme 
Court {Mai/ v. llciner, 281 V. S. 238, and McCormick v. 
Burnet , 283 U. S. 784) support this position of appel¬ 
lant, and, with the exception of the case at bar, they have 
been applied consistently by the Board of Tax Appeals 
in accord with appellant's contention here. (Cf. Eliza¬ 
beth />. Wallace , Executrix , 27 B. T. A.—, March 11, 
1933) 


I 


I 

In May v. Heiner, supra, the trust therein established 
provided that the beneficiary should receive the!income 
from the trust estate during his lifetime, and thereafter 
tin* income should revert to the settlor, and after her 
death to certain designated beneficiaries. The court held 

° i 

that the tiust was not within the purview of jsection 
402(c) Kevenue Act of 1021 (in all material respects the 
same as section 302(c) Kev. Act 1924). I 

In McCormick v. Burnet 283 U. S. 784, there! was a 
possibility that the corpus of the trust might relrert to 
the grantor in the event the beneficiary predeceased him. 
This was pointed out specifically in the opinion [of the 
Circuit Court of Appeals at 43 Fed. (2nd) 277, l|mt the 
Supreme Court in a per curiam decision citing if lay v. 
Heiner, nevertheless reversed the Circuit Court bf Ap¬ 
peal and held certain of the trusts not taxable. 

With these two cases as a precedent, the Board pf Tax 
Appeals has held consistently, with the exception I of the 
instant case, that the mere possibility oj reverter jin the 
grantor is not sufficient to incorporate the corpus! of an 
irrevocable trust in the grantor’s estate at death.! 

Before* reviewing cases involving this point decided 
by the Board, however, it may be well to analyze and 
quote the particular provisions of the trusts concerned 
in the case at bar. 

The provisions of Trusts A to F, inclusive, are, i|n this 
respect, identical. In each (as far as material lic^re) it 
is provided: 

j 

“Know all men by these presents that I, J. Dallas 
l)ort, * * ‘ do give, grant, bargain, sell and convey 
unto the said Grantee and its successors, in trhst, 
for the uses and purposes hereinafter set forth, jtlie 
following described bonds and securities, to-witj: 


* 


* 


* 


* 


“Said Grantor hereby conveys to said Grarjtee 
* * *; to have and to hold the above described bopds 


i 


s 


and securities unto the said Grantee and its succes¬ 
sors, in trust, for the uses, intents and purposes 
hereinafter expressed and declared of and concern¬ 
ing the same, to-wit 

Then, after this complete transfer and vest inf/ of title 
to the trust property and (following other provisions 
hereinafter discussed) providing for the absolute dispo¬ 
sition of the estate elsewhere, it is directed that: 

“In the case of the death of my said beneficiary 
before my death, all bonds and securities in the 
hands of my said Trustee, in pursuance of the Trust 
hereby created, shall be delivered to 1110 .” (K. 42, 

45, 46) 

Based upon the foregoing provision, in the case here 
at issue, the Board held (R. 25): 

“While this case is unlike Klein v. United States, 
2S3 U. S. 231, in which the fee and remainder had 
not been transferred but was withheld until the 
grantor’s death, the same statutory provision is 
none the less applicable here because there was like¬ 
wise a retention bv the grantor of an interest in the 
property by virtue of which its possession and en¬ 
joyment were withheld from any other until his 
death. It was only then that the transfer of posses¬ 
sion or enjoyment of the corpus could take effect; 
and this and not the transfer of the fee or title deter¬ 
mines the inclusion in the gross estate. It is true 
> * 

that by the creation of the trusts, and thus prior to 
decedent’s death, the several beneficiaries acquired 
an interest; but such interest was no different from 
or greater than the interest retained by the decedent. 
Each was a potential survivor of the other, and 
neither could possess or enjoy except by such sur¬ 
vivorship. Whatever such interest may be called, 
the decedent’s death was the occasion upon which it 
became effective in possession as to the beneficiary. 

It was not as if all passed immediately to the bene- 
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ficlary subject to repassing upon Ills death before 
tlie grantor, as in the Peabody ca^e. By the 'same 
token, all was retained by the grantor subject tjo the 
beneficiary ? s riglit of survivorship. Tlie mutual 
condition is no more subsequent on the one hand 
than the precedent on tlie other. The statute, jliow- 
ever, overrides the ancient terminology, an<) im¬ 
poses the tax upon the taking effect of possession or 
enjoyment; and there is no doubt that none ojt* the 
beneficiaries of trusts A to F, inclusive, (tould 
possess or enjoy the corpus until the grantor’s 
death.” 

I 

It will be observed that the Board, in its opinion, ad¬ 
mits that while the instant case is not like the! Klein 

i 

case, “in which the fee and remainder had noi been 
transferred, but was withheld until the grantor’s! death, 
the same statutory provision is nonetheless applicable 
here.” It is respectfully submitted that the Klein case 
is a perfect example of a condition precedent. Ir| other 
words, as there stated by the Supreme Court, (5) Sup. 
Ct. 398, 399): “The remainder was retained Ijy the 

grantor; and whether that ever would become vested in 

! 

the grantee depended upon the condition precedent that 
the death of the grantor happened before the dejatli of 
the grantee.” (Italics added). On the other han[d, Mc¬ 
Cormick v. Commissioner, 13 B. T. A. 423 (affirihed 51 
Sup. Ct. 342) involves a clear example of a condition 
subsequent . There, as here, the grantor, to cover\ every 
eventuality, finally provided for the remote possibility 
wherein the beneficiary might predecease her; that is, 
that eventuality was a condition subsequent wliicli, if it 
happened, which it did not, would have caused the Corpus 
to revert to the grantor. 

In Lillian M. Wheeler, Executrix, 20 B. T. A. Gi|)5, the 
trust instrument provided: 
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“7. Should mv daughter die in mv lifetime, leav- 
mg no issue of her body her suiviving, then said 
trust shall cease and the trust property then re¬ 
maining in mv hands shall revert to and belong to 

me absolutelv. ” 

* 

Under the authority of May v. Ileiner, supra , the Board 
held that this provision was not sufficient to incorpoiate 
the trust res into the grantor’s estate at her death. 

The distinction between the condition precedent and 
the condition subsequent as applied to facts practically 
identical with the case at bar, is well set forth in the 
Board’s opinion in Stephen Peabody, et at, Executors, 
-4 B. T. A. 787. In that case the trust provided: 

“Eleventh: Anvthing herein contained to the 
contrary notwithstanding, if both the said Stephen 
Peabody, 3rd, and the said John Alden Talbot, .Jun¬ 
ior, upon tin* life of tin* survivor of whom this trust 
depends, should die before tin* Grantor, the Trus¬ 
tees shall reconvey the above-described premises to 
the Grantor or her nominees * * V' 


Denying that such provision resulted in the transfer tak¬ 
ing effect in possession or enjoyment after the death of 
the grantor, the Board stated: 

“The petitioners contend that by the trust deed 
the decedent made an absolute and immediate trans¬ 
fer of the property, irrevocable, and not taxable as 
part of her estate. On this issue our decision is in 
favor of the petitioners. Rcinecke v. Xorihern Trust 
Company, 278 U. S. 399; May v. Ileiner, 281 U. s. 
238; A ichols v. Bradley, 27 Fed.(2) 47; Morsman v. 
Burnet, 283 V. S. 783; 51 Sup. Ct. 343; Colonial 
Trust Co,, ct al. Executors , 22 B. T. A. 1377. The 
case of Klein v. United States, 283 U. S. 231, relied 
upon by the respondent is not in point. In that case 
the grantor specifically conveyed a life estate only, 
which was to ripen into a fee simple “in the event 
that said grantee shall survive the said grantor.” 
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This is exactly the reverse of the situation i\ow be - 
fore us. In the Klein case the vesting of a fee\simplc 
in the grantee was wholly dependent upon tl\e hap¬ 
pening of an Uficertain condition precedent, u\hile in 
the present proceeding full title was conveyed to the, 
grantees , subject to defeasance only upon ih\e hap¬ 
pening of an uncertain condition subsequent. There 
is a wide distinction between the two." (jltalics 
added) 

| 

Again in Xanalhie II. Duke et al, Executors , 23 B. T. 
A. 1104, tlie identical situation was involved. TJhere the 
provision of the trust was: 

! 

“B. Should the said Doris Duke die in thje life¬ 
time of the said »J. B. Duke, this trust slupl im¬ 
mediately cease and determine and thereupon all 
properties of every nature tlien held in trust junder 
and by virtue of this indenture shall go, revest and 
belong to the said J. B. Duke (grantor) absolutely 
and said trustee or his successor as such trustee 
shall forthwith pay, convey, assign, transfer aijid de¬ 
liver the same to the said ,]. B. Duke;” 

j 

Here again the respondent included the value of the 
properties of the trust estate on the ground that the 
trusts were “intended to take effect in possession or en¬ 
joyment at or after his death.” In sustaining tjlie con¬ 
tention of the petitioner to the contrary, thd Board 
stated (p. 1113): j 

“It is true the instalments provided that the prop¬ 
erty should revert to the decedent if the beneficiary 
predeceased him, but this was a mere possibility 
which did not in fact occur. Such possibility of re¬ 
version did not prevent the gift from being jcom- 
plete. In the case of Commissioner v. McCor\nick, 

43 Fed. (2d) 277, the Circuit Court of Appeals for 
the Seventh Circuit held that the fact that the settlor 
could revoke the trust if the beneficiary predeceased 
her was a factor to be considered in determining 

i 


whether tld* trust was revocable or whether the gift 

was to take effect in enjoyment or possession at or 

after death, but the Supreme Court reversed that 

decision (McCormick v. Commissioner , 283 U. S. 

784) on authority of May v. Ileiner . * * * 

“In this case the trust was actually created and 

* 

took effect and the property passed to it before dece¬ 
dent’s death. Nothing passed at or after his death. 
The fact that there was a bare possibility that the 
property which had already passed to the trust for 
the beneficiarv might revert to the grantor during 
his lifetime, not by any act on his part, does not 
have the effect of reserving to the grantor any 
rights or benefits which passed at or after his death. 
* * * This might equally be true whether the trust 
instrument contained any such provision or not. 
This contingency or possibility did not give the 
donor any rights of control over the property.* * 


In the case of Arioch IT. Erickson, et al., Executors, 
26 B. T. A. 831, the trust agreement, in addition to pro¬ 
viding that all of the income in excess of $5,500.00 per 
year, should be paid to the grantor, also provided: 

“And further in trust on the death of said Wil¬ 
loughby H. Stuart or the earlier termination of this 
trust in whole or in part as hereinafter provided to 
pay over and convey the trust property to said 
Susan M. Stuart (grantor) if she be living, or if she 
has deceased, to her issue equally, per stirpes and 
not per capita, free and discharged of all trusts.” 

The respondent included the corpus of the trust in 
the decedent-grantor’s gross estate on the ground that 
the transfer was intended to take effect in possession 
or enjoyment at or after her death. The Board stated: 

“We do not concur in this view. 


“Upon his death the course of succession to the 
corpus of the trust was definitely determined by the 


provisions of the trust deed and could not con¬ 
trolled by any absolute power of recall reserved to 
the decedent. * * * 

i 

“The possession and enjoyment of the trust prop¬ 
erty had passed from the decedent immediately 
upon her execution and delivery of the trustj deed 
on December 30, 1915. At her death, which Occur¬ 
red before that of her husband, the possession and 
enjoyment of the corpus of the trust, as well as title 
thereto, remained in the trustees, and nothing 
passed from her to the living. Title to the j trust 
propertv had been definitely fixed bv the | trust 
deed. May v. Eeiner, 281 U. S. 238. Cf. Lilian M. 
Wheeler, Executrix, 20 B. T. A. 695. * * * 


“In our opinion the facts of this proceeding {bring 
it directly within the principles stated in Reinetke v. 
Northern Trust Co., 278 TJ. S. 339, 


“In accordance with the foregoing it is our!opin¬ 


ion that the corpus of the trust should not be in¬ 
cluded in decedent’s gross estate.” 


And again in Lucy Belle Dunham, et al, Executors, 
26 B. T. A. 286, the same situation was passed upon by 
the Board. There the trust provided as followsj 


“4. In case of the death of said Lucy Belle!Dun- 
ham prior to my decease, then to transfer, turn over 
and deliver all the said trust estate, principal and 
interest, then remaining in the hands of said Trus- 
tee, back to me, free and clear of said trust, Much 
shall thereupon wholly cease.” j 

In answer to the respondent’s contention that tljie trust 
res was includable in the decedent’s gross estate for 
Federal estate tax purposes for the reason that the 
transfers were intended to take effect in possession or 
enjoyment, at or after decedent’s death, the Board 


stated (p. 291): 
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“We are not impressed by the contention that the 
transfers effected bv the execution and delivery of 
the trust instruments were contingent. It is unim¬ 
portant that under one of the instruments the cor¬ 
pus of the estate transferred would revert to the 
settlor in the event that the named beneficiary pre¬ 
deceased her.” 

The recent opinion of the Board of Tax Appeals in 
Elizabeth />. Wallace, Executrix, 27 B. T. A.—, (March 
11, IbdM) contains a very extended and complete discus¬ 
sion of the exact point contended for by appellant in the 
case at bar, as specifically applied to contingent and 
vested remainders. In the Wallace case the trust instru¬ 
ment provided: 


"Fourth. It is hereby mutually understood and 

• • 

agreed that if Elizabeth V. Bulen dies before the 
‘Grantor’, during the continuance of this trust that 
tlu* trust heiein created then ceases and is of no 
further force or effect, and in such case the ‘Trus¬ 
tees’ are then hereby authorized and directed to 

* 

turn over to the ‘Grantor’ freed from this trust, ail 
of the pnncipal and income of said trust, after de¬ 
ducting all commissions, as hereafter provided for, 
legal or other expenses or proper indebtedness in¬ 
curred bv said ‘Trustees’.” 


There, the Commissioner urged before the Board, as he 
did in the case at bar, that the beneficiary took onlv a 
contingent remainder, which ripened into a vested inter¬ 
est upon the death of the grantor. Following the well- 
established l ule, however, the Board again held that the 
beneficiary’s interest in the trust property vested upon 
the execution of the trust instrument, subject to being 
divested by her death prior to the death of the grantor; 
that he retained a mere possibility of reversion, and con¬ 
sequently, the value of the trust property was incor¬ 
rectly included in the decedent-grantor’s gross estate. 
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Tlie most recent decision of the Board on tlite subject 
is St. Louis Union Trust Company, Truster, 28 jB. T. A. 
No. 21. While tlie findings of fact do not contain the 
exact provision of the trust instrument, it is stajted that 
“Tlie trust indenture contained a piovision tli^t if the 
daughter predeceased the grantor tlie trust should ter¬ 
minate and the trust estate should be paid over to the 
grantor, if living.” 

O 7 O 

Again we find tin* Commissioner contending tjhat this 
provision required the inclusion of the trust property in 
the grantor’s gross estate, and we still find th<b Board 
holding to the contra iv. In its opinion the Boan| stated: 

i 

“His daughter survived him and the trust i(s still 
alive, so the contingencies upon which he plight 
have reacquired the property never happened* At 
his death, the daughter still being alive, the decjedc-nt 
‘had no further individual or beneficial interest’ in 
the trust estate wjiicli would or could pass by his 
death. * * * f 

“The provision of the trust instrument thatjupon 
the prior death of the daughter, the life tenanjt, the 
trust estate should revert to tlie grantor, thejdece- 
dent herein, did not render the value of the Rever¬ 
sionary interest a part of the decedent’s groSs es¬ 
tate. The situation here is parallel to that Ivhicli 
obtained in May v. Ileincr, 281 U. S. 238 " * ~. ” 

In the case at bar, the opinion of the Board states 
(K. 25): | 

“Each was a potential survivor of the otlieij, and 
neither could possess or enjoy except by suclj sur¬ 
vivorship. Whatever such interest may be called, 
the decedent’s death was the occasion upon which it 
became effective in possession as to the beneficiary. 

* * * By the same token, all was retained bjr the 
grantor subject to the beneficiary’s right of surviv¬ 
orship. The mutual condition is no more subsequent 
on the one hand than on tin* other.” 


i 


I 




1G 


It is respectfully submitted to this Honorable Court, 
that there is absolutely no distinction between the trust 
provision in this case and in those cited above; and that, 
it has become firmly established that the mere possibil¬ 
ity of reverter is not sufficient to cause the taking ef¬ 
fect of possession or enjoyment at the death of the 
grantor. As a matter of fact, in contemplation of law 
the father would predecease the children, and the latter 
are the potential survivors. 

It is interesting to note that even the Commissioner 
could not reconcile the apparent inconsistency of the 
Board’s holding in the instant case. In 11. Seldon Tay¬ 
lor , Jr., et al. t Executors, 27 B. T. A. 220, the trust in¬ 
strument contained the following provision: 

“Second: Upon the death of Sallie F. Taylor, if 
said II. Seldon Taylor (grantor) be then living, the 
property hereby conveyed, if it shall not have been 
sold, or such other property, real or personal, as 
may have been taken in exchange therefor, shall im¬ 
mediately vest in said H. Seldon Taylor in fee 
simple, absolute, free and discharge of all trusts 
whatsoever.” 


The Commissioner included the value of the trust prop¬ 
erty in the gross estate of the decedent-grantor under 
the purported authority of section 302(c). In holding 
such action to be in error, the Board stated: 


“This was unlike the first tiusts considered in 
Union Guardian Trust Co., 2(5 B. T. A. 1321, relied 
upon by respondent, whereby the decedent by his 
original transfer reserved as much as he had trans¬ 
ferred, namely the right to retake if he survived. 
Here he kept nothing, but created the right to take 
upon his wife’s death. While her death before his 
was made an occasion for an effective transfer, his 
death has no such effect, but merely destroyed his 
own possibility of acquisition. May v. Ileiner, 281 
U. S. 238.” 
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i 

i 


We respectfully submit to this Honorable Cogrt, that 

i 

with all due respect to the Board of Tax Appeals, this 
statement of the trust provision of the case| at bar 
(Union Guardian Trust Co., supra, below) is clearly and 
wholly erroneous. The vesting of the property in the 
beneficiaries was fully as complete here as in the Taylor 
case, and we challenge the respondent-appellee jto point 
out any distinction to warrant the foregoing holding. 

As an illustration, where the trust property improper¬ 
ly included in the grantor’s estate, by application of the 
true rule and showing clearlv the distinction between 
Klein v. U. S., 283 U. S. 231, and the situation here in- 
volved, reference may be made to the Board’s decision 
in Fidelity-Philadelphia Trust Co., et al., Executors, 27 
B. T. A—, March 20, 1933. There the trust provided: 

i 

I 

i 

“In Trust upon the death of said Louise GraV Jef¬ 
feries to assign, transler and pay over the entire 
corpus or principal held hereunder unto Grantjor, if 
he be living at that time, or, should Grantor not then 
be living, unto such person or persons as Grantor 
may bv his last Will and Testament direct, limit and 
appoint.” 

The Board there held, and properly so, that siich pro- 

i 

vision prevented the corpus from vesting in the bene¬ 
ficiaries, mtiiI]><> Iu^<l*>rfr-TTr- 

-tlie-J^n efic Tapies, and hence, the property shoult} be in¬ 
cluded in grantor’s estate. In so holding, however, the 
Board stated: 


i 

i 

“If the decedent had provided in the trust instru¬ 
ments that the corpus of each trust should bejpaid 
over to him only in the event the beneficiary prede¬ 
ceased him, but that the corpus should go to the 
beneficiary or another in the event the benefipiary 
did not predecease him, such a provision alone 


! 

i 


l 
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would not have subjected the corpus of the trusts 
to tax as a part of the decedent’s gross estate. Xan¬ 
al ine 11. Duke, et al ., Executors, 23 B. T. A. 1104, 
and authorities cited. ” 

It may, or may not, be significant in explaining the 
instant holding, that many of the foregoing cases, were 
reviewed by the nit ire Board of Tax Appeals, whereas, 
despite petitioner’s strenuous efforts to secure a re¬ 
view by the Board of the instant case, this action was re¬ 
fused. (R. 3) 


B. 

The trusts were to “remain and be carried out as 
herein directed,’’ and the reservation of the right to 
revoke and cancel “with the consent of the beneficiary,” 
did not subject the trusts to taxation under subdivision 
(d) of section 302 of the Revenue Act of 1924. 


And, it was so held by the Board of Tax Appeals in 
its opinion. (R. 2(3) 

The particular paragraph of the trust instruments 
here involved (the same provision appeared in all seven 
trusts) reads as follows: 


“Now, therefore, this conveyance is made to the 
Grantee herein as Trustee, and its successors, upon 
the express terms and conditions hereinafter set 
forth. This trust shall remain and be carried out as 
herein directed, and should it be deemed advisable 
to make any change or changes therein during my 
lifetime, such change or changes, if any, must be in 
writing and attached to this instrument and must 
have the signature of myself and said Grantee; and 
in that event such change or changes shall become a 
part of this instrument. I reserve the right how¬ 
ever, during my lifetime, with the consent of the 


I 

beneficiary, to revoke and cancel this trust, ajnd re¬ 
quire a reconveyance to me of the property includ¬ 
ed herein.’’ (K. 41) j 

As to this provision, the Board, in its opinion! stated: 

I 

i 

“We think that the power to change, read | in its 
context, does not include the power to reinvest jin the 
grantor any interest in the trust property, j or to 
shift the essential economic benefit from the\bene- 
ficiary without his consent. (R. 2b) (italics abided) 

The pertinent paragraj)h contains, first and foremost, 
the specific direction that, "This trust shall reni\ain and 
be carried out as herein directed." There is one!specific 
reservation of power, and only one, namely, “/| reserve 
the riyht however, duriny my lifetime, with the I consent 
of the beneficiary , to revoke and cancel this trus}t," and 
it is clear that this reservation does not bring the trust 
within the orbit of section 302(d). 

Reinecke v. Xorthern Trust Co., 278 U. Is. 339; 

Estate of Jrviny Lee Stone, 2b B. T. A.j 1; 

Waldemar R. llelmholz, Executor, 28 B. T. A. 

No. 33; j 

David J. Lit. et al., Executors, 28 B. T. A., No. 

134. | 

Whatever changes might be authorized bv the iforego- 
ing provision, it must be clear that none could be made 
which would take away from the beneficiaries anxj' rights 
enjoyed by them under the original deeds, as, jmques- 
tionablv, any such act would, to that extent, a|t least, 
amount to a partial revocation. If the grantorj under 
this provision, were allowed to revoke one right, j or use, 
he could revoke another, and by this means could! revoke 
them all. No court would ever permit such an indirect 
revocation, in the absence of the consent of the benefici¬ 
ary, especially in view of the fact that the grantor pro- 
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vided in the agreement for revocation only with consent 
of the beneficiary. In other words, any diminution of 
tin* beneficiaries’ vested rights is to that extent a partial 
revocation, and, consequently, is prohibited by the very 
terms of the instrument. As stated by the Board, the 
restriction made it impossible “to shift the essential 
economic benefit from the beneficiary without his con- 
sent.” 

Let us examine the statute. Section 302 (d) of the 
1924 Act provides: 

“Sec. 302. The value of the gross estate of the 
decedent shall Ik* determined bv including the value 
at tlie time of his death of all property, real or per¬ 
sonal, tangible or intelligible, wherever situated— 
*#****»■■** 

(d) To the extent of any interest therein of 
which the decedent has at anv time made a transfer, 
or with respect to which he has at any time created a 
trust, where the enjoyment thereof was subject at the 
date of his death to any change through the exercise 
of a power, either by the decedent alone or in con¬ 
junction with any pel son, to alter, amend, or revoke, 
or where the decedent relinquished any such power 
in contemplation of his death, except in case of a 
bona fide sale for a fair consideration in monev or 

rnr 

money’s worth.” 

It has been urged that the words “any change” ap¬ 
pearing in the statute should be applied literally and 
given full effect. It is inconceivable, however, that by 
the use of these words Congress meant to encompass 
“anv” change, and it is not believed that anv court 
would so intei pret the provision as carrying with it any 
such gross absurdity. A following of such interpreta¬ 
tion, in itself, would be so unreasonable as to warrant a 
holding of unconstitutionality as applied to this pro¬ 


vision. 
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i 

But, as a matter of fact, the very law itself negatives 


the thought that Congress intended to refer loi “any 




change. This complete portion of the pliras^ reads: 
“where the enjoyment thereof was subject at the! date of 
his death to any change,” and the intent so expressed is 
borne out by the Committee reports on this particular 
section, wherein it is stated: “if the decedent had the 
power at the time of his death to change the enjoyment 
of a property interest It is respectfully submitted 
that no such power was retained by the grantop under 
any of the instruments here involved. 

This interpretation of the statute is amply supported 
by the recent decision of the Supreme Court in Esther J. 
Porter, Executrix v. Commissioner, 53 Sup. Ct. 451. 

I 

In the Porter case, the grantor of a trust had retained 
very broad powers—sufficient to enable him to piake a 

i 

complete revision of all that he had done in respeejt to the 

creation of the trusts even to the extent of taking the 

property from the beneficiaries named and transferring 

it absolutelv or in trust for the benefit of others. ;In fact 

the reserved power was made practically limitless with 

but one restriction, namelv, that no alteration could be 

. j 

made in favor of himself or his estate. The Supreme 
Court deemed the power to be the substantial equivalent 
of a general power of appointment by will, and lijeld the 
trust property taxable under section 302(d). ! In so 
doing, the court stated: 

“Subdivision (d) requires to be included ill the 
calculation all property previously transferred by 
decedent, the enjoyment of ichich remains at) the 


i 

•Report of Wavs and Means Committee (68th C^ong. 
1st Sess., Rpt. No. 179, p. 65) accompanying II. R. j>715, 

later the Revenue Act of 1924. Report of Committee on 
Finance (68th Cong., 1st Sess., Rpt. No. 398, p. 34). 
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time of his death subject to any change by the exer¬ 
tion of a power by himself alone or in conjunction 
with another.” (Italics added). 

The decision of tin* Supreme Court in the Portin' case 
was applied by tin* Board in Waldemar R. Helmlwlz , 
Executor, 28 B. T. A. Xo. 33, in a manner which more 
than supports appellant’s position in the case at bar. 
In the JJehuholz case, the trust could be revoked onlv bv 
consent of all tin* grantors (who were also the beneficia¬ 
ries). The decedent, however, had reserved a special 
power to appoint the beneficiary of her share of the in¬ 
come during the life of the appointee. 

The Board held that the power of revocation with con¬ 
sent of the beneficiaries did not render the trust either 
revocable or taxable. (Citing Reiuecke v. Sort Lent 
Trust Co., 278 V. S. 339, and its own decision in the case 
at bar, 2b B. T. A. 1321). After a rather extensive quo¬ 
tation setting for the the extent of the powers reserved 
in the Porter case, the Board stilted: 


“In the instant proceeding, Mrs. llelmholz had 
irrevocably disposed of the corpus of the trust, and 
that property went to the remaindermen designated 
in the trust agreement, upon the termination of tin* 
trust. She had no power to alter, amend, or revoke 
the trust instrument that would effect such a disposi¬ 
tion as was possible in the Porter case and bring the 
property within the purview of subdivision (d).” 

As heretofore pointed out, then* is but one reservation 

of a power specified in the trust instruments concerned 

in the case at bar, namely, the right to revoke and concel 

with the consent of the beneficiarv. 

% 

It is well-settled that in a completed trust if the 
grantor has not reserved the right to revoke the settle¬ 
ment, or to charge it with his debts, he can do nothing to 
impair the rights of those in remainder. 

Perry on Trusts, 6th Ed. sec. 104. 



This, again, clearly distinguishes the situation here 
from that in the Porter case, supra, as well as fj*om that 
in Harrison Hoblitzelle, et alExecutors v.j United 
States, 3 F. Supp. 331. j 

In each ot* these cases the grantor specifically reserved 
the power to change, alter, or modify the trust. Although 
in the Hoblitzelle case the reserved power was olj a much 
lesser degree than in the Porter case, it combined a 
specific reservation of power to diiect unequal distribu¬ 
tion of income among the various beneficiaries. 

The same broad reservation of power appeared in 
Loving A. Cover , et al., Executors v. Burnet, 53 Fed.(2d) 
5)15, decided by this Court prior to the Porter case, 
coupled there, however, with a prohibition against with¬ 
drawing any part of the principal. 

In all of the instant trusts, the specific directioii is that 
"This trust shall remain and be carried out as herein di¬ 
rected ” (R. 41) There is no reserved pbwer to 

change, alter or modify. True, the quoted phrase pro¬ 
vides that if any change is deemed advisable, sanjie must 
be in writing and signed bv both the grantor and the 
trustee. Obviously, however, read in its context, this 

refers merelv to administrative or ministerial changes 
... * . i . . 

affecting the trustee, as, in the same paragraph, it is 

provided specifically that the reservation of th|e right 
to revoke and cancel— 4 ‘ shift (ing) the essential economic 
benefit from the beneficiary” (R. 26)—cannot tye exer¬ 
cised without the beneficiary’s consent. 

* 1 

Two other aspects of this trust provision, should be 
mentioned, although the rule as to both is |clearly 
established. 

The reserved power of revocation could be exercised 
onlv with the consent of the beneficiary under eacji trust. 
The beneficiaries under Trusts B. C and D, being minors, 
of course, could not give such consent, as a matter; of law. 
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It is worthy of note, perhaps, that the other beneficiaries 
never did consent to a diminution of their interests, and 
none was ever made. In any event, however, it is well- 
settled that the beneficial v has an interest adverse to that 
of the grantor, and consequently, the latter was unable at 


will to revoke: or cancel the trust. This is no more than 
could have been done by the g rant or had he specifically 
made the trust irrevocable, as even then it could have 
been revoked with the concurrence of the beneficiaries. 


Ferry on Trusts, 6th Ed., sec. 920. 

Such a reservation, however, has been held, conclusively, 
not to subject the trust to taxation as a part of dece¬ 
dent’s gross estate. 


Reineckc v. Northern Trust Co., 278 U. S. 339; 

Reinccke v. Kenneth J. Smith, et al., Executors, 
53 Sup. Ct. 570; 

Samuel J. Logan, et al., Executors v. Denman, 
(not officially reported, but at Far. 1521 
Frentice-Hall Tax Service 1932), appeal dis¬ 
missed C. C. A., 6th (hr., 63 Fed.(2d) 999; 

Irving Lee Stone, 26 B. T. A. 1. 


It, also, will be observed that the law refers to the ex¬ 
ercise of the power to change the enjoyment “either by 
the decedent alone, or in conjunction with any person 
* * (sec. 302(d)) Some point was made below that 

as the beneficiarv admittedly was included within the 

•> • 

term “any person,” the tax for that reason, if for no 
other, should apply. 

In Holy Trinity Church v. United States, 143 U. S. 
457, the court said: 


“* * * It is a familiar rule, that a thing may be 

within the letter of the statute and yet not within the 

% 

statute, because not within its spirit, nor within the 
intention of its makers. * * 4 This is not the substitu- 
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tion of the will of the judge for that of the legislator, 
for frequently words * 


are used 


words 


broad enough to include an act in question, aJid yet 
a consideration of the whole legislation, or 6f the 
circumstances surrounding its enactment, or 0f the 
absurd results which follow * * * makes it unreason¬ 
able to believe that the legislators intended |to in¬ 
clude the particular act. * * *” 

1 

It is also a well-established rule of construction that 

statutes should receive a sensible construction, such as 

1 

will effectuate the legislative intention, and dvoid, it 
possible, an unjust or absurd construction. 

In re Chapman, 166 U. S. 661. 

Fortunately, here the legislative intent is |easv of 
ascertainment. When the Revenue Bill of 1924j was be- 
tore Congress, the Ways and Means Committed of the 
House and the Committee on Finance of the Senate sub- 

1 

mitted separate reports. (H. Re]). No. 179, 68th Cong. 
1st Sess., and S. Rpt. Xo. 398, 68th Cong. 1st S(‘ss.) In 

each report, in referring to section 302(d), it is Stated: 

i 

i4 This provision is in accord with the principle of 
section 219(g) of the bill which taxes to the grantor 
the income of a revocable trust.” (Italics added) 

I 

1 

Section 219(g), to which reference is made, provides: 

“Where the grantor of a trust has, at any time 
during the taxable year, either alone or in conjunc¬ 
tion with any person not a beneficiary of the\ trust, 
the power to revest in himself title to any part of 
the corpus of the trust, then the income of sudh part 
of the trust for such taxable year shall be included 
in computing the net income of the gralntor.” 
(Italics added) 

It is obvious that if the words “any person’j as used 
in section 302(d) are given a meaning which | includes 
persons who are beneficiaries, and consequently who 




have an interest adverse to that of the grantor, then sec¬ 
tion 302(d) would not be “in accord with the principle 
of section 219(g).” Clearly, Congress was not attempt¬ 
ing to tax what is in reality an irrevocable trust, which 
action would result from the literal application of the 
words “any person.” To hold that by the use of such 
words, Congress meant any person not having an in¬ 
terest adverse to that of the grantor, is to adopt the more 
leasonable construction, and the one clearly indicated 
i>y the Committee reports when the bill was under con¬ 
sideration. 

This exact point has been considered by the Board of 
Tax appeals in the very recent case of David J. Lit, ct at 
Executors, 28 B. T. A. Xo. 134, where, after a detailed 
discussion, tin* wording is construed in this identical 
manner. 

Only one other point remains. In all of the trusts ex¬ 
cept Trusts F and (J. the grantor reserved the income to 
himself for life. The question as to whether this pre¬ 
vents the taking effect in possession or enjoyment until 
at or after the grantor's death, however, can be disposed 
of at once. It has been answered conclusivelv, in the 
negative, by the Supreme Court's decisions in 

Morsmau v. ( 'out missioncr, 14 B. T. A. 108, 
aff'd., 51 Sup. Ct. 342; 

McCanuick v. Commissioner, 13 B. T. A., 423, 
aff’d., 51 Sup. Ct. 342; 

Xurtljern. 7 ’rust ('o., Executor, Scliaick Es¬ 
tate v. Commissioner, 0 B. T. A. 9(5 aff'd. 51 
Sup. Ct. 342; 

Mat/ v. 11 enter, 281 U. S. 238. 
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i 

I 

Conclusion. 

j 

We believe, therefore, that under tin* applicable rules, 
not only as enunciated by the Supreme Court, anjd other 
courts, but as invariably applied by the Board iof Tax 
Appeals, itself, in comparable cases, it has beep estab¬ 
lished : 


i 

i 

I 


First: That the reservation of the income to the grantor 
for life does not subject the trusts to tax; 

Second: That the reseivation of the power to |revoke 
and cancel the trusts, with the consent of thy bene¬ 
ficiaries, does not give rise to the tax; 

I 

| 

Third: That tin* mere possibility of reversion!of the 
trust corpus to the grantor, in the event the beneficiary 
predeceased him, does not subject the trusts to! tax;— 
Therefore, tin* Boaid committed manifest erjror in 
holding that trusts A to F, inclusive, should I be in¬ 
cluded as part of decedent’s gross estate undyr Sec¬ 
tion .’>02 (c) of the Revenue Act of 1924, and itj$ judg¬ 
ment in that respect should be reversed; 

Fourth: That- the provision in the trust instruments 
relative to changes, read in its context, does hot in¬ 
clude power in the Grantor, “to shift the essential 
economic benefit from the beneficiarv without his 
consent.” In so holding, tin* decision of the {Board 
was correct, and its judgment as respects Tfust G 
should be affirmed. 

Respectfully submitted, 

John C. Evans, 

William P. Smith,! 

Attorncvs for Marcia Webb Dort. 
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APPENDIX 


Section 302 (c) and (d) of the Revenue Act of 1924 
Valuation of Estates, Inclusions 


The value of the gross estate of the decedent shall be 
determined by including the value at the time of his 
death of all property, real or personal, tangible or in¬ 
tangible, wherever situated— * * * 


(c) To the extent of any interest therein of which the 
decedent lias at anv time made a transfer, or with re- 
spect to which lie has at any time created a trust, in con¬ 
templation of or intended to take effect in possession or 
enjoyment at or after his death, except in case of a bona 
fide sale for a fair consideration in monev or money’s 
worth. Any transfer of a material part of his property 
in the nature of a final disposition or distribution 
thereof, made by the decedent within two years prior to 
his death without such a consideration, shall, unless 
shown to tin* contrary, be deemed to have been made in 
contemplation of death within the meaning of Part I of 
this Title; 


(d) To the extent of any interest therein of which 
the decedent lias at any time made a transfer, or with 
respect to which he has at any time created a trust, where 
the enjoyment thereof was subject at the date of his 
death to any change through the exeicise of a power, 
either by the decedent alone or in conjunction with any 
person, to alter, amend, or revoke, or where the dece¬ 
dent relinquished any such power in contemplation of 
his death, except in case of a bona fide sale for a fair 

consideration in monev or monev’s worth; * * * 

• •> • 
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Marcia Webb Dort, Administratrix De Bonis Non 
with Will Annexed of the Estate of J. Dallas 
Dort, Deceased, respondent 


O.v I'ETl 770.VS FOR REVIEW OF THE DEC I SI OS OF % HE 
VS ITEh STATES HOARD OF TAX APPEALS ! 


BRIEF FOR THE COMMISSIONER OF INTERNAL REVENUE 


OPINION BELOW 


The only previous opinion in these cases is that 
of the United States Board of Tax Appeals (|r. 
23-27), which is reported in 26 B.T.A. 1321. I 

(i) i 


JURISDICTION 


These cases involve an estate tax under the Rev¬ 
enue Act of 1924 in the aggregate amount of $72,- 
055.52 (R. (j), and are appeals from the decision 
of the Board of Tax Appeals entered January 
31, 1933 (R. 27). No. 5968 was brought to this 
Court by a petition for review tiled by the tax¬ 
payer on February 27, 1933 (R. 27-33); and No. 
5969 is a petition for review filed by the Commis¬ 
sioner of Internal Revenue on April 19, 1933 
(R. 34). Both petitions were filed pursuant to 
Sections 1001-1003 of the Revenue Act of 1926, c. 
27, 44 Stat. 9, 109-110 (U.S.C.. Supp. VI, Title 26, 
Secs. 641-4)42), as amended by Section 1101 of the 
Revenue Act of 1932, c. 209, 47 Stat. 169, 286 
(U.S.C.. Supp. VI, Title 26. Sec. 642). 

QUESTIONS PRESENTED 

1. Whether certain trusts were intended to take 
effect at or after the death of the grantor within the 
meaning of Section 302 (c) of the Revenue Act of 
1924. 

2. Whether a certain trust rex should be included 
in the gross estate of the grantor because of re- 
served powers to alter, amend, or revoke within the 
meaning of Section 302 (d) of the Revenue Act of 
1924. 

STATUTES AND REGULATIONS INVOLVED 

These iwill be found in the Appendix, infra, 

pp. 26-28. 


•> 

*.) 


STATEMENT 


The facts as found by the Board of Tax Appeals 

i 

(R. 23-24) and as shown hv the Statement of the 
Evidence (R. 39—4(>) may be summarized as 
follows: j 

The decedent more than two years prior tjo his 
death, which occurred on Mav 17, 1925, created 

j 

seven trusts, hereinafter referred to as trusts {A.. B, 
('. 1). K. V. and G (R. 23). I 

Except as to the beneficiary designated, trusts 
A, B, C, and D were identical in all material re- 

i 

spects (R. 24). Each provided that the net income 
was to be paid to the decedent during his life and 
thereafter to the beneficiary. If the beneficiary 
survived the grantor and had not arrived at the age 
of thirty at the time of the death of the grantoi], the 

i 

trustee was directed to deliver to the beneficiarv at 
that time a certain portion of the corpus, and to 
pay over another portion when the beneficiary 
should attain the a ire of thirty. The income off the 
remainder was to be paid to him during life (R|. 24, 
41). | 

i 

If the grantor died after the beneficiarv had be- 
come thirty, then immediately upon the grantor’s 
death the trustee was directed to deliver to the ben¬ 
eficiary part of the corpus of the trust and to hold 
the remainder and pay the income over to him!for 
life (R. 42). At the death of the beneficiary, it he 
survived the grantor, the corpus was to be paid over 
in equal shares to the beneficiary’s children imd 


! 
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grandchildren then living, and if none, then to his 
heirs (R. 42). 

The instruments further provided that if the 
beneficiary predeceased the grantor the corpus of 
the trust was to be delivered to the grantor (R. 24). 

Trust K contained the same provisions as trusts 
A, B, C, and D, except that the beneficiary was, 
after the death of the grantor, to receive income 
only for life, with power of appointment of the 
corpus (R. 24). 

Trust F provided that the grantor should have 
the income during his life and the corpus was to be 
retained bv the trustee until the beneficiarv's death, 

41 • 

whereupon it would be delivered to the grantor if 
living or to the beneficiary’s children or heirs 
(R. 24). 

Trust G was like Trust F except that there was 
no provision that the grantor should receive the 
corpus if he survived the beneficiary 1 (R. 24). 

Each of the seven trust instruments contained the 
following provision (R. 24): 

This trust shall remain and be carried out 
as herein directed, and should it be deemed 
advisable to make anv change or changes 
therein during my lifetime, such change or 
changes, if anv, must be in writing and at- 


1 C opies of all the trust instruments were attached to the 
stipulation before the Board of Tax Appeals (I\. 40). The 
entire text of Trust A is in the record (pp. 40-44). The pro¬ 
visions of the other trusts are briefly summarized in the 

% 

Opinion of the Board, and in the Statement of the Evidence 
on the appeals. 


I 

I 

I 


a 


tached to this instrument, and must haye the 
signature of myself and said Granteej [the 
trustee]; and in that event such change or 
changes shall become a part of this instru¬ 
ment. I reserve the right, however, djiring 
mv lifetime, with the consent of the bene- 
ficiary, to revoke and cancel this trusti and 
require a reconveyance to me of the prop- 
ertv included herein. 

i 

In determine the disputed deficiency against the 
estate of the grantor the (Ymnnissioner of Internal 
Revenue included the aggregate value of the corpus 
of all of the trusts (R. 2d). | 

The Board of Tax Appeals sustained the (Com¬ 
missioner’s determination as to trusts A, B, (p, I), 
E, and F, but it held that the corpus of Trujst G 
could not be included in the gross (‘state (R. 25426). 

Each party appealed as to that part of tluf de¬ 
cision below adverse to him. 

By agreement the record in both appeals jwas 
consolidated. It was also agreed that one plain 
brief should include the arguments of the patties 
both in their respective appeals and in their 


answers. 


ARGUMENT 


In No. 5968 the administratrix dr bonis nok of 

i 

the estate of the grantor of the trusts is appealing 
from the holding of the Board of Tax Appeals jhat 
the separate trusts described above as trusts Aj, B, 

C, 1), E, and F should be included in the gross estate 

j 

of the grantor. 


i 

i 




In No. 5969 the Commissioner of Internal Reve¬ 
nue* is appealing from the holding of the Board of 
Tax Appeals that the trust described above as Trust 
G eould not be included in the gross estate of the 
grantor. 

For the sake of elaritv we shall argue first in 
support of the decision below as to the trusts in¬ 
volved in No. 5968, and then for reversal of the 
decision as to Trust G, involved in No. 59(50. 

No. 5968 

I 

The deci ! of the Board of Tax Appeals that Trusts 

A, B, C, I), E, and F should be included in the gross 

estate of the grantor is correct and should be affirmed 

A. These trusts tee re intended to fake effect at 
or after the (hath of flu tf rant or trifhin tin mean - 
inf/ of Section 302 (c) of the 1\< V( mu Act of 1024. 

The Board of Tax Appeals has held—correctly, 
we submit—that in respect of trusts A to F there 
was occasioned by the grantor’s death a transfer 
of an interest in the trust res y and that his death 
was tlie occasion upon which the interests of the 
respective beneficiaries became effective* in posses¬ 
sion (R. 25). 

Such holding was required by Section 202 (c) of 
the Revenue Act of 1924 (infra, p. 26), which pro¬ 
vides that there shall be included in the gross estate 
of a decedent the value of any property— 

To the extent of anv interest therein of 

* 

which the decedent has at anv time made a 



i 

transfer, or witIi respect to which he pas at 
any time created a trust, in contemplation of 


or intended to take effect in possession or 
enjoyment at or after his death * *| *. 

See Articles Id, 17, and 18 of Regulations (>8, j infra, 

pp. 27-28. | 

The benefits conferred upon the beneficiaries of 
trusts A to F are clearly of the character described 
in the statute. j 

With the exception of the beneficiaries, trusts 
A, B. C, and I) are identical (R. 24). In e&ch it 
was provided that (R. 24): 

(1) I he trust could be changed ojr re¬ 
voked, in prescribed ways.' 

(2) The net income went to the grantor 
while he lived and thereafter toi the 
beneficiarv. 

(3) If the grantor died before the benefi- 

. ‘ . i 

ciary reached a certain age, a designated 
portion of the corpus was to be delivered to 
the beneficiary at that age, another portion 
at a later age, with income of the remaining 
corpus for life, remainder to children or 
heirs. 

I 

(4) If the beneficiary died before! the 
grantor, all the corpus was to be delivered 
to the grantor. 


Trust E was like A, B, C, and D, except thafi the 
beneficiary, after the death of the grantor, got! the 
income only for life, with power of appointment of 
the remainder (R. 24). ! 

-This provision, common to all seven trusts, brought diem 
within Section 302 (d). as we shall show below, 
lii'ss—a:>-2 
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Trust F was like trusts A. I>. C, and I). except 

that the grantor did not get the income, which was 

to be paid to the beneficiary for life. Upon the 

beneficiary's death the corpus went to the grantor, 

or if lie was then dead, to the beneficiary's children 

%• 

or heirs (R. 24). 

Thus everything turned on the death of the 
grantor. Only two beneficiaries (K and F) got the 
income while the grantor lived. One of these ( K) 
would never get the corpus, although she had a 
power of appointment. On the death of the other 
(F) the corpus returned to the grantor, if he was 

living, otherwise to the beneficiary's heirs. 

» • 

There was in A. B. <\ and I) a mere possibility 
that the beneficiary would —if he survived the 
grantor—get the corpus. In K the beneficiary 
would never get the corpus, and nothing was 
granted to him by the grantor except income, and a 
power of appointment. And in F the beneficiary 
never got anything but income for life, and his heirs 
took something only //lie survived the grantor. 

There was. therefore, no grant of everv interest 
legal and equitable in the property, with a conse¬ 
quent “fixing" of title thereto (Mai/ v. IIdnn\ 281 
U.S. 22,8). but there was arranged a set of alter¬ 
natives. either of which would come about, de¬ 
pending upon the contingency, the death of the 
grantor. 

There was not in these instruments anv of the 
familiar language bv which a grant of vested in- 
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forests is accomplished. Rather does each para- 

j 

graph dispositive of an interest turn on “the ^vent 
of my death” (R. 41-42). Prior to that ('vent 

i 

there could not be that shifting of the economic 
benefits of property which the estate tax i$ de¬ 
signed to reach. Chase Nat. Batik v. United States, 
278 U.S. 227; Heine eke v. Trust Co., 278 U.S.j 339, 
346-347. Compare Salt on stall v. Saltonstalli 276 
U.S. 260, 271. I 

As is said in Tyler v. United States, 281 jU.S. 
497. 3 where* the constitutional validity of Section 
202 (c) of the Revenue Act of 1916 was ujider 
consideration (p. 503) : 

The question here, then, is, not whether 
there has been, in the strict sense of that 
word, a “transfer' 7 of the property by! the 
dentil of the decedent, or a receipt of it by 
right of succession, but whether the dbath 

; . - > . j 

has brought into being or ripened fori the 
survivor, property rights of such character 
as to make appropriate the imposition bf a 
tax upon that result (which Congress inay 
call a transfer tax, a death duty, or anytlpng 
else it sees tit), to be measured, in whole or 
in part, by the value of such rights. 

In Sargent v. White, 50 F. (2d) 410 (C.C.A. list), 
the income of the trust was to go to the grantor or 
to be accumulated, in the discretion of the trustees. 
The principal was to be paid over to the grantojr if 

I 

2 See concurring opinion of Anderson. C. J., in Brady v. 
Ham , 4"> F. (2d) 454, 457 (C.C.A. 1st), as to the effec( of 
the Tyler case. 



10 


liis wife predeceased him. If she survived him, the 
trustees were to deliver the corpus to her. It was 
held that the corpus was properly included in the 
gross estate of the grantor, because (p. 411): 

In effect he conveved the trust funds to 
the trustees to hold during his life, with a 
contingent remainder in himself and his 
wife. 


Kirin v. United Staff s , 283 U.S. 231, was cited. 

In the I\l( i)/ rase the grantor of property granted 
a life interest in land to his wife, reserving the 
fee, and provided that if his wife survived him, 
then at his death she took the fee. The holding 
was that the res was properly included in the grant¬ 
or's estate because the remainder granted was con- 
tinffcnt. In substance the instant trusts and the 
Klein gfant are similar. Each reservotuntil the 
time of the grantor's deaths the coming into being 

vT* C? P 

of real as distinguished from contingent's rights in 
property. 

Compare Union Trust Co. v. United States , 54 
F. (2d) 152 (C.Cls.). 4 There the grantor handed 
over to a trustee certain securities, the income was 
to be his for life. Upon the death of him or his 
wife the securities were to be delivered to the sur¬ 
vivor in absolute ownership. The corpus was held 
to be a part of the grantor's estate. 

Petitioner relies (Br. 6) upon Mai) v. Ileiner, 
281 U.S. 238, and McCormick v. Burnet , 283 U.S. 
784. Neither helps her case. 


4 Certiorari denied, 286 U.S. 547. 
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Iii the Mat/ case there was a clear disposition of 
every interest in the property by life estates, re¬ 
mainder over. The remainder was vested ivitliin 

| 

the classic rule as stated by Professor Gray (The 
Rule Against Perpetuities, Third Edition, jp. 5): 

A remainder is vested if, at every mbment 
during its continuance it becomes a present 
estate, whenever and however the preceding 
freehold estates determine. 

The Supreme Court said (p. 243) : j 

At the death of Mrs. Mav no interest in 

* 

the property held under the trust j deed 
passed from her to the living; title thereto 
had been definitely fixed bv the trust ideed. 
(Italics supplied.) 

That is a statement of the obverse of the instant 
situation. Here title had not been definitely fixed. 
What was to go to the beneficiaries was dependent 
upon a contingency—their survival of the graintor. 

The Mci'onuick case was a reversal iter curiam 
on the authority of Mat/ v. Jleitter, supra. It jmust 
be assumed that the Supreme Court in that j case 
was satisfied that title to all the interests there} had 
been “fixed'’; i.e., had vested. The provisions of 
the trust instrument there (43 F. (2d) 277, 278J are 
wholly unlike those in the instant case. Complete 
disposition of income and principal was provided 
for, and no taking was conditioned upon any bene¬ 
ficiary being alive when the grantor died. [The 
provision which required the transfer of the corpus 
to the grantor if she survived all of her three <jdiil- 


i 

i 


i 


i 
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dren (the beneficiaries) meant only that if her 
beneficial purpose should entirely fail because of 
the death of all of her children—a remote contin¬ 
gency—she wished the trust to end. 

It is not our contention that the mere possibility 
that the property in some contingencies may revert 
to the grantor (Pet. Br. 7) requires that it be in¬ 
cluded in the gross estate. We contend that when 
no interest rests at the time of the grant, and the 

beneficiarvfs interest becomes fixed onlv if he sur- 
% « 

vives the grantor, then tin* trust, within the statu¬ 
tory prescription, is one intended to take effect at 
or after the death of the grantor. Kl< in v. United 
Staff s. si< j>ni. 

The petitioner mentions several cases decided by 
the Board of Tax Appeals where, on the language 
of the respective instruments considered, it was 
held that the property interests had been “fixed.” 
None of these is in terms like the instruments here 
discussed. The discussion of general principles 
therein need not be dwelt over because of the pleni¬ 
tude of high judicial discussion. 

B. Th( trusts ire re subject tf) alteration or 
ami ndfnt at and to n vocation frit bin the meaning 
of Section do2 (ft) of the Revenue Act of 1924. 

The Board of Tax Appeals held that trusts A to 
F were within Section 202 (c), and presumably 
thought it unnecessarv to consider whether tliev 
were also within subdivision (d) of Section 302 of 
the Revenue Act of 1924 (infra, p. 2b). 



I 

I 

I 
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We contend that they clearly were witliih that 
statute because of the presence in each instrument 
of the following clause (R. 24): j 

This trust shall remain and be carried out 
as herein directed, and should it be deemed 
advisable to make anv change or changes 
therein during my lifetime, such change or 
changes, if any, must be in writing alid at- 
taclied to this instrument, and must liaVe the 
signature of myself and said Granteef [the 
trustee]; and in that event such chahge or 
changes shall become a part of this instru¬ 
ment. I reserve the right, however, (hiring 
my lifetime, with the consent of the jbene- 
ficiary, to revoke and cancel this trust 1 !, and 
require a reconveyance to me of the property 
included herein. 1 

i 

i 

In our discussion below of Xo. 59(19 (as to [trust 
G, which contained that identical provision!) we 
shall set forth fully our argument. We resjpeet- 
fullv ask that all that is said there as to the clause 

I 

quoted above shall be considered to have [been 
argued also as to trusts A to F. j 

The decision of the Board as to the applicability 
of Section 302 (<*) is correct, and furnished an 

' ' i 

I 

adequate and dispositive ground for affirmance 

i 

here. But if this Court shall not wish to affirm on 
that ground, the decision must in anv event be 
affirmed as to trusts A to F because of the require¬ 
ments of Section 302 (d). j 


i 
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No. 5969 


II 


All of the trusts are within the meaning of Section 302 (d), 
and accordingly the decision of the Board of Tax Ap¬ 
peals as to t rust G should be reversed 


No. 5969 is the Commissioner's cross-appeal 
from that part of the decision of the Board of Tax 
Appeals holding that trust G was not reached by 
Section 302 (d) of the Revenue Act of 1924 (infra, 

p. 26). 

We contend that in this respect the Board erred. 
All of the seven trusts contained this provision 
(R. 24) : 


This trust shall remain and be carried out 
as herein directed, and should it be deemed 
advisable to make any change or changes 
therein during my lifetime, such change or 
changes, if anv, must be in writing and at- 
tached to this instrument, and must have the 
signature of myself and said (Irantee [the 
trustee]: and in that event such change or 
changes shall become a part of this instru¬ 
ment; J reserve the right, however, during 
mv lifetime, with the consent of the bene- 
ticiary. to revoke and cancel this trust, and 
require a reconveyance to me of the prop¬ 
er! v included herein. 

» 


Section 302 (d) provides for including in the 
gross estate of property: 

To the extent of anv interest therein of 

* 

which the decedent has at anv time made a 

% 



transfer, or with respect to which he hjis at 
any time created a trust, where the enjoy¬ 
ment thereof was subject at the date ojf his 
death to any change through the exercise of 
a power, either by the decedent alone <br in 
conjunction with any person, to alter, aniend, 
or revoke, or where the decedent r|elin- 
quished any such power in contemplation of 
his death, except in case of a bona fidej sale 
for a fair consideration in monev or money’s 

i * 

\\ orth. 

i 

i 

It is our position that the grantor’s reserved 

right (in collaboration with the Trustee) ‘‘to lpake 

! 

any change or changes" 5 is squarely within the 
statutory expression ‘‘to alter, amend * * j 

and the reserved right to revoke (with consent of 
the beneficiary) is within the scope of the wordj“re- 
voke" in the statute. 

Tlie Hoard of Tax Appeals concluded that |Sec- 
tion 202 (d) was inapplicable to trust (1 because} (1) 
that would be a “literal construction of the [stat¬ 
ute" (R. 2b). and (2) the power to change tip* in¬ 
strument excluded the power to revoke. 

The Board said (R 2b): j 

We think that the power to change, read 
in its context, does not include the powdr to 
reinvest in the grantor anv interest ini the 
trust property, or to shift the essential 'eco¬ 
nomic benefit from the beneficiary witjiout 
his consent. 


5 'l'his substantial power was exercised as to the incoqie of 
trust F. (R. 24). 
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The Board has intimated that a “literal con¬ 
struction** of the statute is undesirable. We sub¬ 
mit that regard must a 1 wavs first be had to the 
statutory language, and that if bv tracking the 
statute the legislative Hat is fulfilled, then that 
should stand—whether it is “literal" or not. Sec¬ 
tion 302 (d) specifically mentions three situations 
wherein the reservation of a power to the grantor 
“alone or in conjunction with any person'* to 
make any change in the enjoyment of the property 
suffices to include the property in the grantor's 
estate: 

(1) Where the power is thus reserved to 
alter; 

(2) Where the power is thus reserved to 
amend: and 

(3) Where the power is thus reserved to 
revoke . 


1. The grantor reserved the power to “make any 
change or changes’' (italics supplied) in the trust 
(R. 24). 

This was, certainly a reservation of a broad 
power to change tin* enjoyment of the trust, to 
“alter" it. And it is plainly a substantial power, 
else Congress had not distinguished it from the 
power to revoke. The Board’s language quoted 
above ignores this compelling consideration. 

It is of no significance that the one who must 
collaborate with the grantor in the instant case in 
“making changes" in the trust must be the trustee. 
The statutory words “any person’' certainly in- 
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i 

elude the trustee as well as anv stranger to the 

« o i 

i 

trust. 

2. Similarly the reserved power to “jnake 
changes" is within the meaning of the statutory 
word “amend/’ 

3. The grantor in a separate sentence following 

i 

that relating to “changes” reserved the power 
(with the consent of the beneficiary) to revoke the 
trust. This again is exactlv covered bv the sitatu- 

# i 

tory language mentioning specifically a reserved 
power to “revoke.” 

The statutory provisions as to alteration or 
amendment do not depend for significance upon 
“the power to reinvest in tile grantor any interest” 
(K. 26), which the Hoard thought the controlling 
consideration. Thev clearlv refer to something 
else, such as a change* in benefits conferred. (See 
discussion below of Hohliizcllc v. I'uitcd S(<d\(’s, 3 
Fed. Supp. 331 (C.Cls.).) They speak only of 

varying degrees of control. The power to revoke, 

i 

of course*, permits the* grantor to reinvest the corpus 
in himself—if the beneficiarv consents—a coijitin- 
genev bv no means remote in the relation between a 
generous father and a grateful son. For ani e*x- 
ample of this see Da rid J. Lif rf <d. f Executors, v. 
Co))uh issioiu /\ Docket No. 60619, decided August 
4, 1933. 28 B.T.A. —. ! 

i 

Although the Board says “the power to change 
* * * excluders the power to revoke" (R. £6), 

yet the power to change stands first in the para- 
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graph which also contains the separate provision as 
to revocation—just as the two acts are differen¬ 
tiated in tin* statute. The Board’s conclusion in 
this respect cannot therefore stand. 

The grantor by the “change'’ clause retained the 
power to “alter" or “amend" the trust instrument 
and thus “change" the “enjoyment" of the prop¬ 
erty, and this comes squarely within Section 
302 (d). 

Porter v. ('ommissioner, 288 U.S. 436, should con¬ 
trol decision in this case. The statute involved was 
Section 302 (d) of the Revenue Act of 1926, e. 27, 
44 Stat. 9 (U.S.C. Supp. VI, Title 26, Sec. 411 (d)), 
substantially the same as Section 302 (d) of the 
1924 Act, involved here. Each of the trusts there 
contained a paragraph reserving to the grantor the 
power at any time to alter or modify the indenture 
in any manner, but expressly excepting any change 
in favor of himself or his estate. The taxpayers 
relied on R< ineckc v. Trust Co., 278 U.S. 339 (which 
the Board of Tax Appeals relied on in this case), 
but the Vourt said the case was not in point (p. 
442), and that (p. 443) : 


The net estate upon the transfer of which 
the tax is imposed, is not limited to property 
that passes from decedent at death. Subdi¬ 
vision (d) requires to be included in the cal¬ 
culation all property previously transferred 
by decedent, the enjoyment of which remains 
at the time of his death subject to any change 
by the exertion of a power by himself alone 



I 
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or in conjunction with another. Petitioner 
argues that, as decedent was without power 
to revoke the transfers or to alter or ijiodify 
the trusts in favor of himself or his estate, 

i 7 

the property is not covered by subdivision 
(d). But the disjunctive use of the [words 
‘‘alter”, “modify”, and “amend” negatives 
that contention. We find nothing pi the 
context or in the policy evidenced by thjis and 
prior estate tax laws or in the legislative his¬ 
tory of subdivision (d) to suggest tliajt con- 

i 

junctive use of these words was intendjed, or 
that “alter” and “modifv” were usjed as 
equivalents of “revoke” or are to be Under¬ 
stood in other than their usual meajiings. 
We need not consider whether every change, 
however slight or trivial, would be withpi the 
meaning of the clause. Here the donor re- 
tained until his death power enough tjo en¬ 
able him to make a complete revision pf all 
that lie had done in respect of the creation 
of the trusts even to the extent of takiijg the 
property from the trustees and beneficiaries 
named and transferring it absolutelv ior in 
trust for the benefit of others. So far as 
concerns the tax here involved, there jis no 
difference in principle between a transfer 
subject to such changes and one that is [revo¬ 
cable. The transfers under consideration 

are undoubtedly covered by subdivision! (d). 

I 

And at page 444: 

i 

They treat as without significance! the 
power the donor reserved unto himself hlone 
and ground all their arguments upon the fact 


! 
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that deceased, prior to such enactment, com¬ 
pletely divested himself of title without 
power of revocation. It is true that the 
power reserved was not absolute as in the 
transfer considered in Burnet v. Guf/<jen- 
h( i>n, supra, in which this court, in the ab¬ 
sence of any provision corresponding to sub¬ 
division (d). held that the donor's termina¬ 
tion of the power amounted to a transfer by 
gift within the meaning of <$319 of the Reve- 
nue Act of 1924, 43 Stat. 313. But the reser¬ 
vation here may not be ignored, for. while 
subject to the specified limitation, it made 
tin* settlor dominant in respect of other dis¬ 
positions of both corpus and income. 11 is 
death terminated that control, ended the pos- 
sibilitv of anv change bv him. and was. in 
respect of title 4 to the property in question, 
the source of valuable assurance passing 
from the dead to the living. That is the event 
on which Congress based the inclusion of 
property so transferred in the gross estate 
as a step in the calculation to ascertain the 
amount of what in §301 is called the net 
estate. Thus was reached what it reasonably 
might deem a substitute for testamentary 
disposition. United States v. Wells, 2S3 
U.S. 102. 116. There is no doubt as to the 
power of Congress so to do. * * * 


The instant case was decided bv the Board of 
Tax Appeals on January 31, 1933, and the decision 
in the Porter ease was handed down March 13, 1933. 
It seems certain that the Board would have de¬ 
cided otherwise as to trust G if it had had the 



Porter decision for guidance, since the only (jlifier- 
ence in the facts is that in the instant case the 
trustee must join in “changes"—but the statute 
specifically includes that situation. 

Compare this Court's decision in Cover v.| Bur- 
net, 53 F. (2d) 91b, which must now he read jin the 
light of the decision in the Porter ease. Ijt was 

i 

held that a reserved power to alter, change, or 
modify the trusts, without the right to withdraw 

• 1 I 

| 

any part of the principal, did not suffice to bring 
the trust within Section 302 (d) of the Revenue Act 
of 1926, similar to the statute here important.j 
Closely in point is // oblifzeUe v. t inted states, 
2, Fed. Sup]). 2,2,1 (('.(Is.), where the grantor re- 
served tin* right to alter the disposition of income 
as between her daughters and to change, alter, or 
amend the trust (but not to revoke it). The Court 
of Claims followed Porter v. Commissioner, sppra. 

White v. Erskine,41 F. (2d) 1014 (C.C.A.j 1st), 
cited by the Board (R. 2b) has been repudiated by 
the Supreme Court ( Porter v. Commissioner, 
siijira, ]). 442) to the extent that it holds that sub¬ 
division (d) adds nothing to (a) of Section 3(j)2. 

Bcinecke v. Trust Co., supra, certainly has no 
bearing on this case. It concerned Section 4(p (e) 
of the Revenue Act of 1921 (c. 136, 42 Stat. |227), 
the prototype of Section 302 (e) of the 1924 Act 
(infra, p. 26), and the question was whether the 
trusts were intended to take effect at or after death. 
The 1921 Act did not contain a provision like! Sec- 


tion 302 (d). wliirii introduced a new catagory of 
taxaliie transfers. Porter v. Commissiont r, supra, 
p. 442. Therefore, the fact that the grantor there 
reserved a power “to alter, change, or modify the 
trust", to he exercised jointly with the beneficiarv, 
docs not make the case useful in interpreting' a 
wholly new provision of the law, obviously inserted 
to extent the application of the estate tax. 

By including in the trust instrument separate 
provisions for (1) “making changes", and (2) 
revocation, making the first depend upon acqui¬ 
escence of the trustee and the second dependent 
upon the acquiescence of the beneficiary, the 
grantor enabled himself at any time to remove 

from relation to the trust either the beneficiary or 

* 

the trustee without need for the consent of the 
party affected. This practical result would be 
sufficient reason for this bilateral provision, even 
without the undoubted value to the settlor of the 
reserved right to make anv of the numerous 

i. « 

“changes" that he might before death think wise 
for the accomplishment of his present intentions. 

Tlie unwillingness of the Board to give a “literal 
construction" to subdivision (d) is demonstrated 
by David J. Lit rt al., Exi cutors, v. Commissioner, 
28 B.T.A. —. There the provision was that in¬ 
come should be paid to the wife of the grantor for 
life and upon her decease to the grantor. Upon 
the death of the survivor the corpus went abso¬ 
lutely to the son of the grantor. The trust could 
be revoked or amended by an instrument signed by 



23 


I 

I 

i 

i 

i 

i 


i 

i 


the grantor and his wife. It was held that the 
value of the life estate of the wife should not be 
included in the estate of the grantor, but that the 

i 

value of the remainder interest of the son should 
be so included. The decision verv well demon- 
states the dilemma in which the Board finds| itself 
because of its unwillingness to apply Section 302 
(d) as it is written. The reasoning used by the 
Board in the Lit case is based upon its interpreta¬ 
tion of the legislative history of Section 302 (Id). 


Subdivision (d) of Section 302 appeared for the 
first time in the Revenue Act of 1924 ( infra, p. 26). 
The Committee Reports in both House and Slenate 
said of it (II.Rep. No. 179, 68th Cong., 1st Se^s., p. 
28; S.Rep. No. 398, 68th Cong., 1st Sess.j, pp. 
34-35): ! 


Section 302 (d): By this subdivision if 
the decedent had the power at the tiijne of 
his death to change the enjoyment of a prop¬ 
erty interest, which he had transferred, or 
with respect to which he had created a jrust, 
such interest is to be included for estate- 
tax purposes in his gross estate. Likewise, 
if the decedent had relinquished such a power 
in contemplation of death, except by a sale 
for a fair consideration, the property in¬ 
terest over which lie had such a power! is to 
be included in his gross estate. 

Even through the decedent has madb the 
transfers specified in this subdivision, he 
has retained substantial control oveij the 
disposition of the property through the 

i 

i 


i 

I 
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p< >wer to change the enjoyment thereof. Such 
property interests should therefore fairly 
be taxed as part of the decedent’s estate, 
particularly since, bv virtue of his death, 
tin* sui)stantial interest which he had has 
been wiped out. and to the same extent the 
property interest of the legal title holder, his 


transferee, has been increased. This pro¬ 
vision is in accord with the principle of sec¬ 
tion 219 (g) of the bill, which taxes to the 
grantor the income of a revocable trust. 


In the Lit ease the Board thought that because 
of the mention of Section 219 (g). Section 202 (d) 
should be read as if the phrase “in conjunction with 
any person" read “in conjunction with any j>< rson 
not a beneficiary of the trust." (Italics supplied.) 
The italicized words are included in Section 219 
(g) of the 1924 Act. which reads as follows: 


Where* the grantor of a trust has. at anv 
time* during the taxable vear, either alone or 
in conjunction with any person not a bene¬ 
ficiary of the trust, the power to revest in 
himself title to any part of the corpus of the 
trust, then the income of such part of the 
trust for such taxable vear shall be included 
in computing the net income of the grantor 
(U.S.C., Title 26, Sec. 960 (g) ). 

This treatment of Section 302 (d) is wholly un¬ 
warranted. Section 219 (g) makes an obviously 
different requirement as to revocation, and it seems 
to us that logic requires the conclusion that Con¬ 
gress, noticing the provisions of Section 219 (g). 
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decided to exclude the provision as to revocation 
in conjunction with one not a beneficiary arid to 
make the corresponding provision of Sectioh 302 
(d) as broad as it is—that is, alteration, amend¬ 
ment, or revocation in con junction with any \ per¬ 
son —which means any person, including the Ipene- 
ficiary, unless the word “any" has not here tlje in¬ 
clusive meaning which it has in everv otheri con- 
nection. 

CONCLUSION 

The decision of the Board of Tax Appeals hs to 
trusts A, B, C, 1), E, and F should be affirmedj Its 
decision as to Trust G should be reversed. 

Respect filllv submitted. 
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APPENDIX 


Revenue Act of 1924, c. 224, 42, Stilt. 253: 


Skc. 302. The value of the gross estate of 
the decedent shall be determined bv inelud- 
ing the value at the time of his death of all 
property, real or personal, tangible or in¬ 
tangible. wherever situated— 

V 

***** 


(c) To the extent of any interest tlierein of 
which tlie decedent has at any time made a 
transfer, or with respect to which he has at 
any time created a trust, in contemplation 
of or intended to take effect in possession or 
enjoyment at or after his death, except in 
case of a bona tide sale for a fair considera¬ 
tion in monev or monev's worth. Anv trans¬ 


fer of a material part of his property in the 
nature of a final disposition or distribution 
thereof, made bv the decedent within two 
years prior to his death without such a con¬ 
sideration, shall, unless shown to the con- 
trarv. be deemed to have been made in con- 
temptation of death within the meaning: of 


Part I of this title; 


(d) To the extent of any interest therein 

of which the decedent has at anv time made a 

% 

transfer, or with respect to which he has at 
any time created a trust, where the enjoy¬ 
ment thereof was subject at the date of his 
death to anv change through the exercise of a 
power, either by the decedent alone or in con¬ 
junction with any person, to alter, amend, or 
revoke, or where the decedent relinquished 

( 26 ) 
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any such power in contemplation of his 
death, except in case of a bona fide sale if or a 
fair consideration in money or money’s 
worth; 

* * * * |* 

(h) Subdivisions (b), (c), (d), (e)j, (f), 
and (g) of this section shall apply to the 
transfers, trusts, estates, interests, rights, 
powers, and relinquishment of powejrs, as 
severally enumerated and described therein, 
whether made, created, arising, exjsting, 
exercised, or relinquished before or after 
the enactment of this Act. I 

(U.S.C., Title 26, Sec. 1094.) j 

Treasury Regulations 68 (1924 Edition), Relat¬ 
ing to Estate Tax under the Revenue Act of! 1924: 

Art. 15. Transfers during life .—Except 

bona fide sales for a fair consideration in 

monev or money’s worth, all transfers made 
* •/ 

bv the decedent at anv time are taxable if 

* * i 

made in contemplation of or intended to 
take effect in possession or enjoyment at or 
after his death, or if the enjoyment;of the 
property or the interest transferred was 
subject at the date of his death to change by 
the exercise of any power to alter, amend, or 
revoke, or if any such power wad relin¬ 
quished by the decedent in contemplation of 
his death. * * *. j 

Art. 17. General .— All transfers at anv 

•/ 

time made by the decedent, other thhn bona 
fide sales for a fair consideration in monev 
or money’s worth, which were intended to 
take effect in possession or enjoymejnt at or 
after his death, are taxable, and thk? value, 
as of the date of the decedent’s deatlji, of the 
property so transferred must be returned as 
a part of the gross estate. 


i 


Art. 18. Reservation of income or an 
an unity .— 

***** 


Where there was no reservation of income 
or an annuity but it was intended that pos¬ 
session or enjoyment of the transferred 
property, or a portion thereof, should he 
postponed until at or after decedent’s death, 
then the value of the entire property or of 
such portion, as the ease may he, should be 
included in the gross estate. Thus a gift of 
the principal intended to take effect either in 
possession or enjoyment at or after the de¬ 
cedent's death is taxable, although the in¬ 
come or annuity was payable during the de¬ 
cedent's life to someone other than himself. 


Example: The decedent transferred prop¬ 
erty to his son, tin* latter agreeing to pay the 


income to his mother during the decedent's 

c 

life. The transfer to the son is taxable. 

i 

Art. 19. Power to change enjoyment .— 


The value of property transferred, other 
than by a bona tide sale for a fair consider¬ 


ation in monev or monev's worth, constitutes 

% • 

a part of the gross estate if at the time of 
the decedent's death the enjoyment thereof 
was subject to any change through a power, 
exercisable either bv the decedent alone or in 
conjunction with any person, to alter, 
amend, or revoke. 
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